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1. In General

§ 5. Constructive fraud

Topic Summary  References  Correlation Table

West's Key Number Digest
. West's Key Number Digest, Fraud{i==5 to 7

Constructive fraud is a breach of duty which, irrespective of moral guilt, the law declares to be fraudulent
because of its tendency to deceive, to violate confidence, or to injure public interests.

Constructive fraud is a fraud that arises by the operation of law from conduct, which if sanctioned by law, would

secure an unconscionable advantage, ! irrespective of the actual intent to defraud. % The existence or nonexistence
of an actual purpose to defraud does not enter as an essential factor in determining whether there is constructive

fraud; the law regards the transaction as fraudulent per se. 3 Also, constructive fraud may be implied by law from

the nature of the transaction itself.* The gist of a constructive fraud finding is to avoid the need to prove intent,
that is, knowledge of falsity or intent to induce reliance, since it may be inferred directly from the relationship

and the breach.’
Constructive fraud is a breach of a legal or equitable duty which, irrespective of the moral guilt of the fraud-feasor,

the law declares to be fraudulent because of its tendency to deceive others, to violate public or private confidence,

or to injure public interests. ® The legal duty may arise from a statute, a contract, or a trust. 7

To establish constructive fraud, it is necessary only to prove acts of fraud; 8 thus, a party whose actions constitute

constructive fraud might still be deemed to have acted in good faith. ?

Constructive fraud is an equitable claim that typically does not afford a relief in the form of monetary damages. 10
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CUMULATIVE SUPPLEMENT

Cases:

Constructive fraud consists of a breach of duty that, by misleading another person, gains someone a prejudicial
advantage over them. Mont. Code Ann. § 28-2-406. Hart v. Hale, 2022 MT 82, 408 Mont. 258, 508 P.3d 877

(2022).
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