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INTRODUCTION.

The iitle Dictionary of Law has been chosen for this book because. it seeks te
defins ind otherwise explain law terms and expressions, to show the application
of leg il principles, and to present judicial interpretations of common words and
phrases. ,

Similar productions, heretofore issued, are marked, in the opinion of the writer.
by the following imperfections:

1. Absence of judicial matter, especially of judicial definitions or interpreta-
tions and reasoning; also, dearth of non-technical terms as cross-references.

2. Neglect or omission of important subjects, and needless repetition of matter
under different heads.

8. Inattention to pronunciation, and lack of discrimination in selecting words

.for etymological explanation.

4. Omission of the names of the parties to important cases, and of the dates
when decisions were rendered.

5. The presence of thousands of obsolete Anglo-Saxon, Old English, Scotch.
Spanish, French, and civil law words and phrases, antiquated Norman and Latin
expressions, and matters of a purely non-legal character,—a mass of material o!
no use to student or practitioner, of interest to the legal antiquarian alone.

In the preparation of this work care has been taken not to follow in the * beate:
path " of law dictionaries. Under the following heads its plan is set forth:

1. The different spellings of terms are noted, the preferred spelling being place!
first, with comment where pertinent.

2. The correct pronunciation of words often mispronounced is indicated, ac-
cording to Webster's Dictionary.

8. As to etymology, while the aim has been to discriminate between term-
whose origin is of no importance or interest and such as contain in their ancien!
form somewhat of their present signification, the supposed origin of all technic:..
terms is stated.

4. The definitions are printed in the larger type, except where mcorporated in
a paragraph along with explanatory matter.

The endeavor has been to find definitions framed by the courts, the highest
tribunals of this country receiving the preference. Some by text-writers also are
given. Where a court explains rather than defines a term (as, in a charge to a
jury), such explanation has generally been condensed. Definitions thought to
be too narrow or too broad in statement have been modified with a view to
greater fullness and clearness.

Any change made in the phraseology of a definition is indicated. A single
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bracket [ denotes that a slight or immaterial change has been made; a double
bracket [ ] that the substance only is given — that the definition is recast, or that
a definition is constructed out of the language employed by the authority cited,
or is formed upon partial or incomplete definitions found in the accompanying
citations.

The absence of a bracket denotes that no change has been made in the lan-
guage of the court. This last class of definitions makes up the body of the
DictioNARY portion of the book, and constitutes one of the special features
mentioned -— its large number of judicially framed definitions.

The word “whence,” which will be noticed in the text immediately after
some definitions, does not necessarily mean that the word or words which follow
it are derived from the title word, but that they are derivatives from the same root
word,— the latter being sometimes included in the appended list. This is done
to avoid repetitions under different forms of the same word.

Expressions having the same initial word are placed under that word, arranged
alphabetically with reference to the second word. Thus, 4 mensa will be found
under A, and not between Amends and A'merce.

For typographical reasons, general cross-references have been advanced to the
beginning of a few articles, and some common words, not originally intended for
definition, have been defined.

5. Synonyms are treated under the leading word of the group. For positives
and negatives — words beginning with dis-, il-, in-, non-, re-, un-, reference should
be had to the simple word, except where the negative itself is the word most used.
Examples: Dishonor, Insolvency, and Insanity.

6. The Latin and Norman-French law terms now in use have been collected,
and such maxims and phrases as student and practitioner alike meet in the books
they consult. The selection also includes important terms found in treatises on
Roman law, mention of the primitive meaning of terms current under new
applications, and explanation of a few terms in ancient law long obsolete but
occasionally referred to as of historical interest.

Each Latin maxim or phrase is entered, in whole or in part, as a title or sub-
title under its initial word; but if that word is unimportant, like the particles
a, ab, con, de, in, nam, pro, qui, quod, ut, or is an adjective, a cross-reference is
made from such word to the principal word, under which the expression is ex-
plained at length. .

7. Having given the origin of a term, and the senses in which it is used, where
"the importance of the subject warrants it, the value of the idea or the extent of
its application in the affairs of society is stated — by comwent, more or less ex-
tended, or by reference to a related topic under which such information may be
found. These remarks, which are printed in the smaller type and compose the
CoMMENTARY portion of the work, consist, in brief, of matters pertaining, it is
believed, to every recognized branch of the law, and set forth the * reasoning of
the law” itself.

For English common law antedating the adoption of the Constitution, I have
relied chiefly upon the commentaries of Blackstone, making my own abridgment
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of that invaluable treatise, and citing it in all cases. Many statements of prin-
ciples have been taken from the commentaries and decisions of Chancellor Kent,
more from the works and decisions of Judge Story, and not a few paragraphs
from other and later standard writers.

Under appropriate heads have been embodied the various provisions of the
Constitution of the United States, and many from the constitutions of the States.
When the former is given verbatim its original orthography and punctuation
have been restored. :

Quotations are made from English statutes followed in this country.

Still more frequently acts of Congress, from the earliest to the latest date, have
been drawn upon — very important recent ones being reprinted entire; also, enact-
ments in the several States, including sections from codes.

There are also presented decisions of the courts on the foregoing subjects, ex-
planatory of questions of general and sometimes of local importance, and, for
the most part, of permanent interest. To this end, all the decisions of the United
States Supreme Court have been read, and thousands of the decisions rendered in
the States — indeed, entire series of State reports.

8. In the cross-references a subject may be found to be not the title word, but
its shortest form. .

English words are referred to foreign words, and vice versa, wherever there is
likeness or sameness of sense between them, and a perusal of both will contribute
to an understanding of the general subject.

Sub-titles referred to under the title word are italicised.

Having treated each word where it will be soonest comprehended in its own
meaning or meanings and as related to other subjects, references to it, under
heads where it might be incidentally treated, are entered.

Specific terms are fully defined only under the generic head with which they
are associated. Thus under * Express™ the reader will not find * express con-
tract:" he will there find * express” explained, generically and specifically, but
it is only under * Contract " that he will learn anything substantial about ** ex-
press contract.” Not so, with local or isolated expressions, such as * Baby Act.”
and *Lynch Law."”

9. In the selection of cases, preference has been given to decisions reviewing or
collecting earlier cases.

In a very few instances the dates of decisions are not given because not known.
In collections of leading cases, where the annotations are the important matter,
the year of the title case may not be stated.

From 108 to 128 United States Supreme Court Reports (October, 1882, to
January, 1889), the year when an opinion was rendered is given; prior to 108
U. 8., the reporters noted only the year of the term to which the writ of error or
the appeal was taken.

Cases without the names of the parties are such as follow a text-book quoted;
or they occur where it was not thought necessary to make copious reference to
definitions on common technical terms; or where a later quotes an earlier author-
ity already given in full; or they are so added in order not to take up space on a
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point already supported by cases cited at length; or they establish a principle
universally accepted; or they concern incidental or illustrative matters; or they
show where a term or maxim was applied. Cited to a common word, they will
sometimes be found to contain that word without suggestion as to its general
meaning or use. .

The word * cases,” printed at the end of a citation, imports that the court
examined previous decisions which will be found discussed or referred to in the
decision itself. This device, while saving space, directs the reader to other cases
on the same subject.

The abbreviation id. refers to another volume in the gpame set or series; ib., to
the volume last mentioned. Unless otherwise indicated, new series is meant, where
there is also an “old series.”” *R." stands for Railroad or Railway. * Constitu-
tion " means Constitution of the United States; while * constitution " refers to the
similar instrument belonging to a particular State. ‘‘Supreme Court” means
the Supreme Court of the United States; in a few instances, for purposes of distinc-
tion, the names of the other Federal courts begin with capital letters. * State™
refers to one of the United States; *state” to a nation; “R. S.” to the Revised
Statutes of the United States; ‘* Government " to the National government.

The first desériptive word in the names of corporations has been sought for.
Some reports furnish nothing more than * Insurance Co.” or ** Railroad Co."

Unless otherwise noted, the original or star pages are intended.

10. I have received valuable information from other dictionaries. For original
extracts taken from them due credit has been given. Definitions from these
books, adopted by the courts, are noted. Where a court has approved a defini-
tion of a common word as found in a vernacular dictionary, or in a cyclopsedia,
the title of such work is placed after the particular case, separated from it by a
colon; so, also, with matter from other sources.

11. References are made to useful articles in the law periodicals, especially to
such as discuss cases, and to a few articles in lay publications.

12. A knowledge of the chief events in the lives of Sir William Blackstone,
James Kent, and Joseph Story, the most widely read of law-writers,—in partic-
ular, the circumstances under which their works were composed, with informa-
tion as to different editions,— being useful to all students of the law, and those
works having been largely quoted throughout this book — brief biographies are
inserted under the names of those distinguished jurists.

Hoping that the volume will in some degree lighten the labors of student and
practitioner, it is submitted to the kindly consideration of the profession.

PrrrsBuraH, Pa., March 1, 1889. ' W. C. ANDERsON.
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A, or 8, the first letter of the alphabet, is
used in legal, legislative, and judicial writ-
ings as a numerical character, as an abbrevi-
ation, and as a word:

1. The capital serves for marking —(1) the
first division, chapter, or other large portion
of a legal treatise or digest; (2) the first ap-
pendix in a report: of cases, or of a commission
or committee ; (8) the first schedule to a con-
stitution or astatute; (4) the first series of an
issue of corporate or governmental bonds;
(6) the first distinct portion of any other tab-
ulated statement,

The small letter designates — (1) in old law-
books, the first page of a leaf or folio (b des-
ignating the second page); (2) in modern
works, the first paragraph of new matter in-
serted in the body of a volume: as, of a new
section printed between older sections; (3)
the first foot-note to a page in the first edi-
tion of a book: in enlarged editions, espe-
cially those prepared by annotators, a note
subjoined to such foot-note is designated as
al, or (a)!, a3, etc.

The other letters, capital and small (in the language
of printers, upper case and lower case), are used in
the same manner.

2. Indicates the first of a number of docu-
ments or other proofs: as, Exhibit ‘‘ A,” or
[y A l." ‘" A 2’" etc‘

The other letters, in their order, are similarly em-
ployed. See further ExmsiT, 2.

In the old States, volumes containing recorded in-
struments were formerly, and perhaps are still, desig-
nated by letters, or by letters and numbers: as, A,
orAl; BorB1; A2 B2; AA, BB. Toavoid errors
and confusion in copying references, some of the
letters, as J, K, N, U, V, Y, were not used.!

1 In the superior court of Baltimore city, Md., this
practios, which was begun in 1651, continued to 1797;

(8]

8. As an abbreviation, usually denotes
American, anno, appeal, article, assistant,
associate, attorney.

Has been used for al in the expression ¢f al.! Sew
ALivs.

Formerly stood for adversus (versus); as, Cockle @
Underwood.® .

Among the Puritans, s convicted adultress wore an-
A upon the front of ber drees, in Plymouth colony by
law of 1638, or earlier, and {n Vermont as late as 175

A.D. Anno Domins, in the year of our
Lord. See YRAR.

A, G. Attorney-general

A. J. Assistant, or associate, judge or
justice, A.JJ. Associate judges or justices.
A.L.J. Associatelaw judge or justice, See
JUDGE.

A.R. Anno regni, in the year of the reign.

A 1. Of the highest class.

Originated with.underwriters in rating vessels: the
A denoted that the hull of a particular ship was well
built and seaworthy for a voyage of any length; the )
the efficient state of her tackle, sails, apparel, and other
appurtenances. B, C, and other letters, indicated
lower conditions of seaworthiness; 2, 3, and perhape
other numerals, inferior or insufficlent appurte
nances.?

4. The indefinite article a or an.

Often used in the sense of any, and then applies to
more than one individual object.¢

in the office of the recorder of deeds for Philadelphia
county, Pa., it continued from 1683 to 1799; in the
county court of Augusta, Va., from 1745 to 1879; in the
office of recorder of deeds for Allegheny county, Pa.,
from 1788 to 1849. In the last county there is a deed
book N 5, or volume 86. In the department of internal
affairs at Harrisburg, Pa., the patent books (early
numbers of which contain the grants from Willian»
Penn) are designated as A 1to 20, AA 1to 16, P1to 65,
H 1to 74; and there is also In use & second series of
account books designated as AA, BB, etc., to HH ¢
which last is in use in 1888.

158N.H.3,4,6,7, et seq.

91 Abb. Pr. R. 0. 8. 1; ¢d., vols. I-XIX.

38ee Webster's Dict., p. 1762; Chambers’ Ency., tit. A

¢ Nat. Cnion Bank v. Copeland, 141 Masa. 308 (1598).
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ABANDON

Where directors are empowered to issue a note
or accept a bill of exchange, they may give several
motes or bills, equal to the sum specified.! See ANY;
Taz.

6. The Latin preposition : from, away from,
by, in, on. Compare AB.

A fortiori. With stronger (reason); with
more right; much more.

A private person, and a fortiori a peace-officer,
present when a felony is committed. {8 bound to arrest
the felon.?

A multo fortiori. By far the stronger— reasom,
right, equity.% ¢

A gratia. Out of favor; from mere in-
dulgence, and not of right. See GRACE.

A latere. By the side: collaterally.

8aid of succession to property; but now of rare oc-
currence.

A mensa et thoro (foro). From table
and bed: from bed and board. A wvinculo
matrimonii, From the bond of matri-
wmony,

‘The former describes a * partial " divoroe: separa-
tion of the parties by law, with all rights preserved;
the latter, & * total "* divorce: complete dissolution of
the marriage relation with all incidental rights. See
turther Drvorcs.

A nativitate. From birth, from infancy.

The legal settlement of an idiot a nativitate is that
of his father.®

A posteriori. From what comes after —
the effect. A priori. From what goes be-
fore — the cause.

Reasoning from an effect back to its supposed cause
is described as a posteriori; reasoning or argument
¢rom an assumed cause to the result it may or must
produoe is termed a priori.¢

A prendre. F. See PROFIT, A prendre.

A quo. From which.

As, the court @ quo a cause has been removed,
by an appeal or & writ cf error. Correlative ad quem,
to which. See further Qui, Quo. *

A retro. In arrear,q. v.

A sociis. From its associates; from its
surroundings; from the context. See fur-

ther NOSCITUR.

A teneris annis. From tender years; by
reason of youth. See NEGLIGENCE.

A verbis legis. See LEX, A verbis, etc.

t Thompeon v, Wesleyan Association, 65 E. C. L. 849
(1849). See also Sharff v. Commonwealth, 3 Binn. *516,
$19 (1810).

%4 Bl. Com. %98

$100 U. 8. 633

¢ Although strictly terms in logio, these expressions
are s0 common in law language that they may be con-
sidered quast legal

¢ Shippen v. Gaines, 17 Pa. 48 (1881).

A vinculo. See A mensa, etc.

AB. L From.

Takes the place of a before a vowel sound. See
A,5; Aps.

Ab assuetis. See INJURIA, Ab assuetis.

Abinconvenienti. From hardship, q. v.

Ab initio. From the beginning; from in-
ception.

A contract s said to be illegal, & writ, an action, or
& service, irregular or void, ad initio. See TrEsrass,
Ab {nitio.

Abintestato. From an intestate (owner).

Ab invito. By one unwilling: unwill.
ingly. See INVITUS,

Ab irato. By one in anger — displeased.

A gift, bequest or devise, adverse to the interest of
any heir is sometimes said to be made ab érato.

ABANDON.! To relinquish, surrender,
disclaim, desert, forsake, give up wholly,
Whence abandonment, non-abandonment,
and (though rare) abandoner, abandonee.

As, to abandon property, a relation, a proceeding —
any species of right.

** Abandon " includes the intention and the external
act by which it is carried into effect.?

To constitute an abandonment of a right,
there must be an unequivocal and decisive
act of the party showing a determinatior
not to have the benefit designed.? See Es
TOPPEL,

For example, a homestead is abandoned by
an act which shows an intention wholly tc
relinquish it; not by temporary absence.$

A statute may require that this intention be proves
by & declaration duly executed and recorded.®

There is a difference between ‘' abandon-
ing” and_ *‘surrendering” a right or thing;
between giving it up because regarded as use-
less, and assigning or transferring it to an-
other as valuable. When one surrenders a
thing by solemn agreement in writing, he
certainly does not ‘‘ abandon” it in the sense
in which that word is generally under-
stood.®

1. Property. An object of property re-
mains the owner’s till such time as Lv does
some act which shows an intention to aban-
don it; then it becomes publici juris once

1 F. a, to; ban-, to proacribe, give up. See Bax.

? Livermore v. White, 74 Me. 435 (1883), Appleton, O. J.

§ [Dawson v. Daniel, 8 Flip. 309 (1878), Hammond, J.

¢ Hurt v. Holllngsworth, 100 U. 8 104 (1879); %
Minn. 20.

$ Tipton v. Martin, 71 Cal. 838 (1886); Cal Civ. Code,
§§ 124344

¢ (Hagan v. Gaskill, 48 N. J. E. 817 (1888), Bird, V. O,
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ABANDON

more, liable to appropriation by the next oc-
cupant.!

** If a man be dissatisfled with his immovable estate
and abandon it, immediately he departs from it cor-
porally, with the intention that it shall no longer be
his; and it will become the property of him who first
enters thereon.”? See DERELIOTION, 2.

Prouperty is abandoned when it is thrown away, or
ita possession is voluntarily forsaken by the owner,—
in which case it will bacome the property of the first
occupant; or, when it is voluntarily lost or left without
the hope or expectation of again acquiring it,— then it
becomes the property of the finder, subject to the
superior claim of the owner; except that in salvage
cases, by the admiralty law, the finder may hold pose-
session until he {8 paid his compensation or till the
property is submitted to legal jurisdiction for ascer-
tainment of the compensation.? See Fixp, 1.

To an abandonment of **land " there must be a con-
currence of the act of leaving the premises vacant, so
that they may be appropriated by the next comer,
with an intention of not returning.¢ See VacanT.

No rule of law, applicable to all cases, can be laid
down, as to what change of a *‘station " will i
aa abandonment or relocation. Every relocation in-

° volves, in one sense, an abandonment of the old
station.®

The abandonment of an ‘‘easement’ Iimports a
non-uger of it. All acts of enjoyment must have
totally ceased for the same length of time that was
neceesary to create the original presumption.® See

EASEMENT.

A person may abandon an ‘invention™ in two
senses: (1) When he gives up his idea, abandons it in
the popular sense, relinquishes the intention of per-
fecting it, so that another person may take up the
same thing and become the original and first inventor;
(%) when, having made an invention, he allows the
public to use it without objection.? See PaTE~T, &

In the law of marine insurance, abandon-
ment is the act of cession, by which in cases
where the loss or destruction of the prop-
erty, though not absolute, is highly immi-
nent, or its recovery is too expensive to be

worth the attempt, the assured, on condition

11 Bl. Com. 9-10.

9 Partidas, 8, Tit. 4, law 50; S8ideck v. Duran, 67 Tex.
$69 (1887), cases.

% Eads v. Brazelton, 28 Ark. 509 (1861), cases, Fair-
child, J.

4 Judson v. Malloy, 40 Cal. 810 (1870), Rhodes, C. J.

8 Attorney-General v. Eastern R. Co., 187 Maes. 48
(1884).

See also 64 I11. 238; 40 N. Y. 846; & Johns. 98; 9 Pa.
273; 21 W, Va. 266; 40 Am. Dec. 464, n.; £ Waghb. Real
Prop. 870.

¢ Corning v. Gould, 16 Wend. 835-86 (1887), cases;
$ Mas. 275.

¥ {Amencan, &c. Dressing Machine Co. v. American
Tool Co., 4 Fish. P. C. 209 (1870). And see Planing-
Machine Co. v. Keith, 101 U. 8. 483 (1879); Bump, Pat-
ents, 6.

of receiving at once the whole amount of
the insurance, relinquishes to the under
writers all his property and interest in the
thing insured, as far as it is covered by the
policy, with all the claims that may ensue _
from its ownership, and all profits that may
arise from its recovery.!

The yielding up or surrendering to the in-
surer by the insured of his interest in the

‘property.?

Usually made by the owner of the property when
informed of the peril or loss. He gives the insurer
notice of the abandonment, the effect of which is to
place the insurer in his position to the extent of the
interest insured.?

To be made within reasonable time; which is & ques-
tion of fact and of law. No particular form is neces-
sary, nor need it be in writing; but it should be ex-
plicit, and not left to be inferred from equivocal acts,
The insured must yield up all his interest in the sub-
Ject. Regularly made, operates as a transfer of the
property to the underwriter.®

* The right of abandonment does not depend upon
the certainty, but on the high probability, of a total
loss, either of the property or of the voyage, or both.
The insured is to act, not upon certainties, but upon
probabilities, and if the facts present a case of extreme
hazard, and of probable expense exceeding half the
value of the ship, the insured may abandon; though
it should happen that she was afterward recovered at
less expense."” If the abandonment, when made, is
good, the rights of the parties are definitely fixed, and
do not become changed by subsequent events; if not
good, subsequent circumstances will not impart va-
lidity to it.¢

‘Where the interest insured is that of a part owner,
or when the entire owner insures some definite part,
the abandonment is limited to a cession of the insured
interest; but, when the insurance reaches every part
of the ownership indiscriminately, the abandonment
extends to the entire property, though its value ex-
ceeds the amount of the insurance. For the proteo-
tion of the underwriter, the abandonment relates
back to the date of the loss.® See DxrELICTION, 8;
Loss, 3. .

The doctrine is not applicable to fire insurance.*

12 Arnould, Mar. Ins. 913.

 [Merchants', &c. Mar. Ins. Co. v. Duffield,  Handy,
127 (Ohio, 1855).

8 Chesapeake Ins. Co. v. 8tark, 6 Cranch, C. C. 2N
(1810), Marshall, C.J.; Patapsco Ins. Co. v. Southgate,
5 Pet. 621 (1831); The City of Norwich, 118 U. 8. 492. 508
(1886); 4 Pet. 144; 4 B. Mon. 844; 6 Ohfo St. 203; 12 Mo.
Ap. 250-51; 82 E. O. L. 110-20; 2 Arn. Mar. Ins. 912-
942; 2 Pars. Mar. Ins. 111-200.

4 Bradlie v. Maryland Ins. Co., 12 Pet. 807 (1838), Story,
J., quoting 8 Kent, 821; Marshall v. Delaware Ins. Co.,
4 Cranch, 208 (1808). Same cases approved. Orient
Mut. Ins. Co. v. Adams, 128 U. 8. 67 (1887), Harlan, J.

8 The Manitoba, 80 F. R. 139 (1887).

¢ May, Ins. § €21a.



ABATE

ABATE

2. Relation or Duty. The relation of hus-
band and wife, of parent and child, or of
master and servant.

(1) The act of a husband in voluntarily
leaving his wife with an intention to forsake
her entirely,— never to return to her,-and
never to resume his marital duties toward
her or to claim his marital rights.!

Such neglect as either leaves the wife des-
titute of the common necessaries of life, or
would leave her destitute but for the charity
of others.2

Exists when & man fails to supply his wife with such
necessaries and comforts of life as are within his
reach, and by cruelty compels her to quit him and
seek shelter and protection elsewhere.® See further
Causz, 1 (2), Reasonable; DESERTION, 1; Divorce.

(2) The act of a parent in exposing an in-
fant of tender years (usually under seven) in
any place, with intent wholly to desert it.4
8ee DISPOSE, 2,

(8) For an apprentice, a sailor, or a soldier,
to quit his service, intending not to return to
it. See DESERTION, 2, 8.

8. Of Legal Proceedings. Voluntary, when
of the plaintiff’s own accord; tnvoluntary,
when the defendant compels him either to
abandon or to continue the action. See NON-
8UIT; RETRAXIT.

ABATE.* To quash, beat down, de-
stroy.® :

‘“ Abating” is used in-three senses. The
first and primitive sense is that of beating
down a nuisance; the second, that of abating
a writ or action — its overthrow or defeat by
some fatal exception to it; in the third de-
notes that the rightful possession or freehold
of an heir or devisee is overthrown by the
rude intervention of a stranger.?

In such expressions as to abate a demand, duties,
rents, taxes, the word has no distinctly technical
meaning. Compare ReBaTk.

Abater; abator. He who actually re-
moves a nuisance; also, he who abates a free-
hold. 8ee 1, tnfra.

8 [Moore v. Stevenson, 27 Conn. 25 (1858), Ellsworth, J.
A feme-sole trader law.

8 (Washburn v. Washburn, 8 Cal 476 (1858), Field, J.
A divorce case.

8 Levering v. Levering, 16 Md. 219 (1860), Bartol, J.
A divorce case.

¢ Bee State v. Davis, 70 Mo. 468 (1869); 4 Bl. Com. 198,

STF. abattre: L. ad-batuere, to beat down, prostrate.

¢ Case v. Humphrey, 6 Conn. 140 (1826).

7(3 Bl. Com. 168,

Abatement. Demolition, destruction,
diminution, removal, suspension.

In equity practice, a suspension of pro-
ceedings in a suit from want of parties
capable of proceeding therein.!

1. Abatement of a freehold ; of an es-
tate. Where a person dies seized of an in-
heritance, and, before the heir or devisee
enters, a stranger, who has no right, makes
entry and gets' possession of the freehold.?
Compare AMOTION, 1.

2. Abatement of a legacy. The re-

duction of a legacy, in case of insufficiency

of assets to pay all debts and other legacies.

First, general legacies, and then specific legacies,
abate proportionately.

The rule is that where bequests are made in the
form of a general legacy, and are pure bounty, and
there is no expression in or inference to be drawnm
from the will manifesting an inteation to give them
priority, in case of a deficiency of funds to pay them
in full, they abate ratably: on the principle thas
equality is equity.* See Lmaacy.

8. Abatement of a nuisance.
moval of a nuisance.

Whatever unlawfully annoys or doeth dam-
age to another may be abated, 1. e., taken
away or removed by the party aggrieved
thereby, he committing no riot.4

An injunction may. prevent, and a verdict for dam-
ages may punish, but neither will “abate a pui-
sance.® See further Nuisance.

4. Abatement of a writ.
setting it aside on account of some fatal de-
fect in it.6

A plea in abatement {s one mode. Bometimes it is
the duty of the court to abate a writ ex officio. Where
the writ is a nullity, so that judgment thereon would
be incurably erroneous, it is de facto abated.?

Plea in abatement. Matter of defense
which defeats an action for the present, be-
cause of a defect in the writ or declaration.$

Such plea is: (1) of the writ — for an frregularity,
defect, or informality, in its terms. form, lssue, serv-
ice or return, or for waut of jurisdiction in the court;
(2) to the action —as misconceived, or because the
right has not yet accrued. or because another action is
pending; ! (8) to the declaration, on accountof — (a)

The re-

1 See Story, Eq. Pl. §§ 20, n, 854.

23 Bl. Com. 168.

9 Titus v. Titus, 26 N. J. E. 114, 117-19 (1873), casea,
Runyon, Ch.; Brown v. Brown, 7 Va. 650 (1854), casea.

4[8 Bl Com. 5, 168.

S Ruff v. Phillips. 50 Ga. 182 (1873).

¢ (3 Bl. Com. 168, 802.]

7 Case v. Humphrey, 6 Conn. 140 (1826),

¢ [3 Bl. Com. 302. Bee also Steph. Plead. €7; Gould
Plead. 288,

Quashing or.



ABBREVIATIONS

ABET

the misnomer of a party; (b) the disability of a
party: * alienage, infancy, ooverture, lunacy, im-
prisonmeant, non-existence of s corporation; (c) &
privilege (¢. v.) in the defendant; (d) non-joinder or
mis-joinder of parties; (e) a departure as between the
writ and the declaration; (f) a variance between the
writ and the instrument sued upon.

1f the action be such as survives (g. v.), the repre-
tative of a d d party may be substituted.®

Pleadable to an Indictment, but chiefly for mis-
nomer.? !

Because they are dilatory, pleas in abatement are
not favored. Each plea must give a better writ, ¢.e.,
show how the writ may be amended. Each must also
precede a plea to the merits,* ! and a plea in bar; ¢ and
be verified by aMidavit.

Judgment upon a plea is, for the plaintiff — re-
spondeat ouster, that the defendant answer anew; for
the defendant — guod billa cassetur, that the writ be
made void or abated.®

8ee AMENDMENT, 1; QuUasH; PrLza; PLzaDpmrG; Re-

vive, 1. Compare BaRr, 8, Plea in.
- ABBREVIATIONS. A judge may,
without proof, determine the meaning™of the
customary abbreviations of ChristidAn names,$
names of offices,” names of places,® and com-
mon words.? See AMBIGUITY; NaAME, 1.

See, in this book, particular words, and the colleo-
tions of abbreviations at the beginning of each letter.

In declaring upon an instrument containing abbre-
viated terms, extrinsic averments may be used to
make them intelligible; and evidence of the sense in
which the parties were in the habit of using the abbre-
viations, and ¢f their ¢onventional meaning, is admis-
sible, but not to show the intention of one party in
using them.!®

Generally, in indictments, common worda are to be
used as descriptive of the matter. Abbreviations of
terms employed by men of science or in the arts will
pnot answer, without full explanation of their meaning
in common language. The use of A.D., year of our
Lord, because of its universality, constitutes an excep-
tion. Amblcﬂmsndao!’nmleneuhve also
become indicative of nunzben as fully as words writ-

1Cook v. Burnley, 11 Wall. 668 (1867).

$Bociety for Propagation of the Gospel v. Town of
Pawlet, 4 Pet. 501 (1830).

84 Bl. Com. 334.

¢ Baltimore, &c. R. Co. v. Harris, 13 Wall. 84 (1870);
Pointer v. State, 80 Ind. 257 (18883).

83 Bl. Com. 302-8. See generally Gould, Plead.
$35-78; Stephen, Plead. 47-51.

¢ Gordon's Lessee v. Holiday, 1 Wagh. 330 (1808);
Weaver v. McElhenon, 13 Mo. 90 (1850); Stephen v.
State, 11 Ga. 241 (1832).

T Moseley's “ Adm'r " v. Mastin, 87 Ala. 221 (1861).

8 Ellis v. Park, 8 Tex. 205 (1852); Russell v. Martin, 15
¢d. 238 (1855).

*Jaqua v. Witham, &c. Co., 106 Ind. 54748 (1886);
Dana t. Fiedler, 13 N. Y. 40, 46 (1854); 1 Greeal. Ev.
§ 282; 2 Whart. Ev. § 1003; Best, Ev. 232, 262,

10 Jaqua v. Witham, &c. Co., 106 Ind. 54748 (1886),
cases; Robinson v. Kanawha Bapk, 44 Ohio St. 441 (1886).

ten out could be. Their general use makes them
known to all men. But unexplained initials, as, for
example, initials referring to public land surveys,
may not be employed in an indictment.!

ABDUCTION.? Taking away a wife,
child, or ward, by fraud and persuasion, or
open violence.?

In private or civil law, the act of taking
away a man's wife by violence or persua-
sion.4

In criminal law, the act of taking away or
detaining a woman either against her own
will, or, in the case of a minor, against the
will of her parents or other person having
the lawful charge of her.$

Any unlawful seizure or detention of a
female,$

The taking may be accomplished by solicitations or
inducements, as well as by force. This, at least, is
the intention of the California statute which punishes
abductions for purposes of prostitution.” In New
York, also, it must be proved that there was persua-
sive inducement on the part of the accused, for the
purposes of prostitution; mere permission or allow-
ance to follow such a life is not enough. And proof
must be given, aside from the testimony of the alleged
abducted female, of the taking and the specific intent.®

Harboring against the will is abduction. Not, pro-
tection against abuse, nor shelter given after the par-
ent or guardian has relinquished the right of control.
Every abduction includes a false imprisonment. The
remedies are trespass vi et armis for damages, and
indictment for the assault and battery.® See Kipwar-
mve; Sxrvrroor, 1.

ABET.® To aid, encourage, promote the
commission of an offense; to incite a person
to commit a crime. Whence abettor, abet-
ment. See ACCESSARY; AID, 1.

If men who are present at a quarrel encourage a
battery, they thereby assume the consequences of the
act, equally with the party who does the beating;
often, indeed, they are more cuipable. It is not neo-
essary that encouragement should consist of appeals.
It is enough that they sanction what is being done, and

1 United States v. Reichert, 88 F. R. 147 (1887),
Fleld, J. See Bish. Contr. § 877

8 L. ab-ducers, to lead away.

8$8ee 8 Bl. Com. 180; Carpenter v. People, 8 Barb.
606 (1850); State v. George, 83 N. C. 570 (1885).

48 Btephen, Com. 437,

8 [Sweet's Law Dict.

¢See 1 Russell, Crimes, 9 Am. ed., 940; 5 Strob. (8.
Car.) 1.

7 People v. Marshall, 50 Cal. 888 (1881). ,

8 People v. Plath, 100 N. Y. 560 (1885), cases, Ruger,
C.J.; Penal Code, § 283; Laws 1884, c. 46, § 2; amended,
Laws 1886, c. 81.

*3 BlL. Com. 189-41. As to place, see 6 Or. L. M.
357-60 (1834), cases.

19F, a-beter, to bait, lure on.



ABEYANCE

ABORTION

manifest this by demonstrations of reeistance to any
who might desire to interfere to prevent it; or by
words, gestures or acts, indicating approval.!

ABEYANCE.? In expectation, remem-
brance, and contemplation of law; in sus-
pense.?

Subsisting in contemplation of law.4

In abeyance: undetermined.

Said of a fee or a freehold when there isno
person in esse in whom it can vest and abide:
though the law considers it as always poten-
‘ially existing, and ready to vest when a
proper owner appears.®

Thus, in a grant to A for life and then to the heirs
of B, the fee is not in A or B, nor can it vest in the
“‘heirs " of B till after his death: it therefore remains
In waiting or abeyance, during the life of B.*

It is a maxim of the common law that a fee cannot
be in abeyance. The maxim resets upon reasons that
have now no existence, and it is not now of universal
application. Even where it still applies, being a com-
mon-law maxim, it must yield to a statutory provision
inconsistent with it —as, the Conflscation Actof 1862.%

The franchisé of a corporation may be in abey-
ance; ' s0 may a grant of land to a charity.® In this
category, also, are all property rights of a bankrupt
until final adjudication;* and, a capture until a prize
oourt has passed upon it.!*

ABIDE. To await; as, in saying that
costs abide the event of the suit.

Abide by. Tp conform to, obey.

“To abide by an award " is to stand by the
determination of the arbitrators, and take
the consequences of the award; to await the
award without revoking the submission ; not,
necessarily, to acquiesce in, or not to dispute
the award.!l

The language employed in arbitration bonds, * to
abide by the award,” is to prevent the revocation or
breaking of the contract of subinission, rather than to
apply to the actual finding of the arbitrators.1?

In a bond “ to appear and abide the order of the
court,” means to perform, to execute, to conform to,
such order. An obligation to appear and abide the
final order and judgment (in force through the entire

proceedings), although it does not oblige the defend-

ant to attend court personally and consecutively, yes

it does require him to take notice, by himself or his-
repreeentative, of each step in the procveding, and to

attend personally when by law necessary.!

‘* To abide and satisfy " a judgment or order is to
perform, execute, conform to, and to satisfy it; that is,
to carry it into complete effect.®

Abiding conviction. Of guilt—a set-
tled and fixed conviction, a conviction which
may follow a careful examination of the
whole evidence in the case.?

ABILITY. See CAPACITY; DISABILITY;
PECUNIARY; REHABILITATE; RESPONSIBLE.

ABLEGATUS. See MINISTER, 8.
ABODE. The place where a person dwells,
Prescribed as the criterion of the residence

‘required to constitute a legal voter, nothing

more than a domicil, a house, which the party
is at liberty to leave, as interest or whim may
dictate, but without any present intention to
change it.4

The place where a college Is situated may or may
not be a student's permanent abode. To such as are
free from parental control, and regard the place as
their home, having no other place to which to return
in case of sicknees or aflliction, it is, pro Aac vice, their
home, their permanent abode.¢ .

A college student may be both a voter and a stu-
dent; and if he in good faith elects to make the place
his home, to the exclusion of all other places, he may

quire a legal resid , although he may intend to
remove from such place at some fixed time, or at some
indefinite period in the future.* See Domicri.

ABORTION.* The act of miscarrying,
or producing young before the natural time,
or before the foetus is perfectly formea:; also,
the foetus itself so brought forth.?

¢ Miscarriage” means bringing forth the
foetus before it is perfectly formed and ca~
pable of living. The word *‘abortion” is
equivalent to miscarriage in its primary
meaning ; but it has a secondary meaning, in
which it is used to denote the off-spring.3

1 Frants v. Lenhart, 56 Pa. 867 (1867). See 50 Conn.
101, 9.

1T, abeiance, suspension, waiting: abayer, to ex-
pect.
82 Bl. Com. 107, 216, 818.
¢ 4 Kent, 200.
8¢ BL Com. 107.
¢ Wallash v. Van Riswick, 88 U. 8. 218 (1873).
* Dartmouth College v. Woodward, 4 Wheat. 691 (1819).
8 Town of Pawlet v. Clark, 9 Cranch, 883 (1815).
? Bank v. Sherman, 101 U. 8. 406 (1879).
101 Kent, 102. See also 5 Mass. 555; 18 {d. 464.
M Shaw v. Hatch, 6 N. H, 168 (1833).
19 Marshall v. Reed, 48 N. H. 40 (1868); 17 ¢4 461: 8
i 198,

At n law an indictment will not lie for an as-
tempt to procure an abortion with the consent of the

1 Hodge v. Hodgdon, 8 Cush. 297 (1851), Shaw, C. J.;
108 Mass. 585; 80 Kan. 88; 13 R. L 125; 7 Tex. Ap. 88

# Erickson v. Elder, 84 Minn. 871 (1885), Berry, J.

3 [Hopt v. Utah, 120 U. S. 439 (1887), Field, J.

¢ Dale v. Irwin, 78 IlL 181 (1875): Nl R. 8. 1874. See
Fry's Election Case, 71 Pa. 302 (1872); McCrary, Eleo
tions, § 34.

¢ Pedigo v. Grimes, Ind. Sup. Ct. (Nov. 1887), cases;
Sanders v. Getchell, 76 Me. 165 (1881); Vanderpoel »
O'Hanlon, 58 Iowa, 249 (1880), cases.

8 L. abortio. untimely birth,

? [Butler v. Wood, 10 How. Pr. 224 (1834).

9 Mills v. Commonwealth, 13 Pa. 633 (1850), Coulter, J




ABOUT

ABRIDGE

mother, until she is * quick with child.” It was con-
sidered that the child had an independent existence
only when the embryo had advanced to the degree of
maturity designated by that phrase, although, in ref-
erence to civil rights, an Infant in venfre sa mere was
regarded as & person in being.! See QuicKENING.

It is a flagrant crime at common law to attempt to
procure a miscarriage or an abortion. By that law it
is not the murder of a living child which constitutes
the offense, but the destruction of gestation by wicked
means And against nature.?

Notwithstanding an infant in ventre is treated by
the law, for some purposes, as born, or as & human
being, yet it is otherwise with reference to making the
act of causing its miscarriage murder, unless so de-
clared by statute. When the infant is born it becomes
& human being, within the meaning of the law; and if
it should die by reason of potions or bruises received
in the womb, it would be murder in the person who
administered or gave them, with a view of causing &
miscarriage.? See Maricx, Constructive.

Abortion, as a crime, is found only in modern stat-
utes and treatises. No mention is made of it in the
ancient common-law writers.*

The intent not being specifically to take life, some
States have made the offense a statutory felony, and
punish any unlawful attempt to procure a miscarriage.®

The woman cannot be indicted as an accomplice.®

Abortionists’ articles are non-mallable,” and non-
importable.* See ArrExpT; DrcoY.

ABOUT. 1. Carrying weapons concealed
‘““about” the person means: near, in close
proximity, within convenient control and
easy reach.?

2. In close proximity to; closely approxi-
mating.

An agreement to furanish ‘‘about 1000 tons™ of
metal per month will not allow the shipment of

I Commonwealth v. Parker, 9 Metc. 268 (1845), Shaw,
0.J.

® Mills v. Commonwealth, anfe. Commented on in
cases below, especially in Mitchell v. Commounwealth,
78 Ky. 206-7 (1879).

8 Abrams v, Foshee, 8 Iowa, 278-79 (1856). To same
effect, State v. Cooper, 22 N. J. L. 58-58 (1849), cases;
Bmith v. State, 33 Me. 54-55 (1851), cases; State v. Moore,
% Iowa, 131-37 (1868), cases; Evans v. People, 49 N. Y.
88 (1872); State v. Dickinson, 41 Wis. 809 (1877), cases;
Mitchell v. Commonwealth, 78 Ky. 204 (1879); State v.
Slaglc, 82 N. C. 653 (1880). And see 10 Cent. L. J. 838;
4 Bl. Com. 201; 2 Whart. Cr. L. § 1220.

4 State v. Cooper, 22 N. J. L. 55, 53-58 (1849), cases; 3
Coke, Inst. 50; 1 Bl. Com. 129.

$See Commonwealth v. Wood, 11 Gray, 83 (1858);
Commonwealth v. Boynton, 116 Mass. 843 (1874); Com-
monwealth v. Felch, 182 id. 23 (1882); Commonwealth
v. Taylor, ib. 261 (1882); State v. Watson, 80 Kaa. 281
(1888); Commonwealth v. Railing, 113 Pa. 87 (1836); 8
Whart. Cr. L. §§ 1220-28. .

% People v. Vedder, 98 N. Y. 630, 682 (1885), cases.

Y Act 8 March, 1879; 1 Sup. R. 8. p. 229,

*R. 8. §§ 2401-92; Act 3 March, 1863, 23 8¢. L. 489, 490,

*State v. McManus, 80 N. C. 558 (1888).

& quantity materially less than that number of
tons.?

‘* About forty acres” implies that the actual quan-
tity is a near approximation to forty acres.®! See
ESsTIMATE; MORE OR Lzss. .

8. Imports not only nearness of time, qual-
ity, or degree, but, also, making preparation
todo a thing, or being actually engaged in
doing it.3

A man {8 about to convert his property into money
when he i8 near doing it, is making preparations to
do it, Is actually about to dispose of the property.¢
8e6 ABSCOND.

ABOVE. Upper, higher; superior.

“Above all incumbrances "’ means in excess of such
incumbrances.¢

Coutt above.
is removed.

Defendant above. The phrty who is de-
fendant before an appellate court. Plaint-
iff above. The plaintiff in an appellate court.

Opposed — court, plaintiff, and defendant below.
See BA1L Above. Compare SurRa.

ABRIDGE.* 1. To shorten, condense;
to epitomize, reduoe, contract.

A reasonable abridgment of a copyrighted publi-
cation is permitted as & new production, involving in
its preparation intellectual labor. Not 80 as to a mere
colorable reduction, which I8 not real nor fair and
does not require invention and judgment. What con
stitutes & fair and reasonable abridgment is a ques-
tion difficult to answer. But s mere selection, or dif-
ferent arrangement of parts, 80 as to bring the worlks
into a smaller compass, is not such abridgment.
There must be real, substantial condensation of the
materials, and intellectual labor and judgment be-
stowed thereon; and not merely the facile use of
scissors, or extracts of the essential parts.®

A ‘ocompilation” consists of selected ex-
tracts from different authors; an ‘‘abridg-
ment” is a condensation of the views of one

author.?
The former cannot be extended so as to convey the
same knowledge as the original work; the latter con-

The court to which a cause

1 Norrington v. Wright, 115 U. 8. 204 (1885), And-see
Brawley v. United States, 96 id. 171-73 (1877).

3Stevens v. McKnight, 40 Ohio St. 8341 (1883). See
also Baltimore Land Soclety v. S8mith, 54 Md. 208
(1880); 16 C. B, 8; 44 L. T. R. 158

8 [Hockspringer v. Ballenburg, 16 Ohio, 808, 818 (1847):
50 Tex. 285. Bee also Von Lingen v. Davidson, 4 F.
R. 850 (1880); 8. 0. 11 Rep. 8.

¢ Williams v. McDonald, 48 N. J. E. 305 (1886).

8 F. abregier, to shorten.

¢ Folsom v. Marsh, 2 Story, 107, 115 (1841), Story, J.
Concerned letters reprinted from *“8parks’ Life o
Washington.*

' Story's Executors v. Holcombe, 4 MoLean, 308-14
(1847), McLean, J. Concerned an abridgmeant of
* Story’s Commeantaries on Equity Jurisprudenoce.”
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ABSOLUTE

tains an epitome of the work abridged, and, conse-
_queatly, conveys substantially the same knowledge.
“The former cannot adopt the arrangement of the
‘works cited, the latter must adopt the arrangement of
<¢he work abridged. The former infringes the copy-
«ight if the matter transcribed, when publigshed, im-
pairs the value of the original work; but a fair abridg-
auent, though it injures the original, is lawful. To
“‘abridge " is to epitomise, to reduce, to contract. To
<opy certain passages from a book, omitting others, is
in no sense an abridgment: the judgment is not exer-
cised in condensing the author's views; his language
is copied, not condensed. To * abridge " is to preserve
the substance, the essence of the work, in language
suited to such purpose.!

An abridgment of an original work, where intellect-
ual labor and judgment are involved, made and con-
densed by another person, without the consent of the
author, is not an infringement of a copyright on the
original, ecpeclally, as to histories, translations, and
abridgments not of a character to supersede the orig-
inal® S8ee further CoMPILE; PIRACY, 2.

2. ‘“ Abridgment ” has also been used to
describe a book in which the substance
of reports, or of the rules of law to be de-
duced from them, are concisely and more
or less systematically stated.? Compare Di-
GEST. .

3. To subtract, diminish, limit, curtail, re-
strict, discriminate against. .

“ No State ghall make . . . laws which sghall
abridge the privileges or immunities of citizens of the
United States.” ¢

‘The exercise of any right may be regulated by law.
The right to pursue a lawful employment is not
“ abridged,” within the Fourteenth Amendment, by
an ordinance which merely prescribes the reasonable
conditions under which such business may be carried
on.t See CrrizeN.

ABROAD. In English chancery law, be-

. yond the seas. See DEPOSITION; SEA.

ABROGATE. See REPEAL; RESCIND.

ABS. The form of a or ab (from) in com-
position. See A, 5.

ABSCOND.* To hide, conceal or absent
one's self clandestinely, with intent to avoid
legal process.?

In an attachment-of-debtor law, may not apply to
un act about to be done.” See AsourT, 8.

1 Story’s Executors v. Holcombe, ¢ McLean, 308-14
(1549), ante.

9 Lawrence v. Dana, 4 Cliff, 70-86 (1869), cases, Clif-
ford, J. Concerned an infringement of the copyright
of * Wheaton's Elements of International Law.”

$See 1 BL Com. 73; 1 Kent, 507; Story's Misc. Writ.
#; North Am. Rev., July, 1826, pp. 8-18.

4 Constitution, Amd. XIV. -

¢ Re Bickerstaff, 70 Cal. 83-40 (1836), cases.

¢ L. abs, away; condere, to hide.

' Bennett v. Avant, £ Sneed, 158 (1854).

An absent and absconding debtor is one
who lives without the State, or intentionally
conceals himself from his creditors, or with-
draws himself from the reach of their suits,
with intent to frustrate their demands.}

If a debtor departs from his usual residence, or re-
mains absent therefrom, or conceals himself in his
house, 8o that he cannot be served with process, with
intent unlawfully to delay or defraud his creditors, he
is an absconding debtor.! See ABSENT.

ABSENT. Being away: away, not pres-
ent; not at one’s domicil or usual place of
business; out of the jurisdiction. Compare
PRESENCE.

Absentee. A person who has resided in
the State and has departed without leaving
any one to represent him; also,a person who
was never domiciliated in the State and re-
gides abroad.? .

Abeence does not necessarily mean out of the State;
it may refer to cases of default without service of pro-
cess. Where the presence of a defendant is not se-
cured by appearance or servioe of summons to appear,
a judgment rendered upon his involuntary default is
rendered * in his absence.” # See ABSOOND.

Notice by publication (g.v.)is often given to absent
defendants.

Brief or temporary absence from a dwelling-house,
in the law of arson, burglary, and insurance (gq. v.),
does not, as a rule, affect the owner's rights.

ABSOLUTE.! Exclusive; without con-
dition or incumbrance; complete; perfect;
final; opposed to conditional, qualified, rela-
tive: as,

Abeolute or an abeolute — acceptance,
alienation, allegiance, bail, bond, confirma-
tion, conveyance, decree, delivery, divorce,
estate, fee, guaranty, nullity, ownership,

possession, privilege, property, right, rule,
sale, watver, warranty, gq. v.

Absolute means complete, unconditional, not reia
tive, not limited, independent of anything extraneous
In the sense of *‘ complete, not limited,” distinguishve
an estate in fee from an estate in remainder. In the
sense of * unconditional,” describes a bond, a convey-
ance, or an estate without condition. In the sense of
* not relative,” describes the rights of a man in a state
of nature, as contradistinguished from those which
pertain to him In his social relations. Characterises
& purg estate, unmixed and unconnected with any
peculiarities or qualifications; a naked estate, freed
from every qualification and restriction, in the donee.
Thus, it may deecribe an estate given to a married

1 Fitch v. Waite, 5 Conn. 181 (1828).

? Morris v. Bienvenu, 80 La. An. 880 (1878): Civ
Code, art. 8550.

9 James v. Townsend, 104 Mass. 871-73, 300 (1870).

4 L. ab-solvere, to free from, set fres.
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ACADEMY

woman, without the exclusion of the husband, in dis-
tinction from an éstate qualified with that exclusion.
The most usual acoeptation, when used of estates. is,
not independent, but the opposite of partial or condi-
tonal.! *

Absolute s often used as the opposite of * condi-
thonal ** and in the same sense as * perfect.” It signi-
fies without any oondition or incumbrance.?

That ls an absolute interest in property which is
90 compiletely vested in the individual that he can by
mo contingency be deprived of it without his own con-
sent. * Abeolute™ may be used synonymously with
“ vested,” and as contradistinguished from contingent
or oonauom.l; as in speaking of the absolute property
of an assured.?

ABSQUE. L. Without; except.

Absque hoo. Without this, Absque
tali causa. Without such cause.

Technical words of denial at common law. The
former introduces the negative part of a special
traverse and follows the affirmative part or induce-
ment. The latter denies the matter of a plea by which
defendant seeks to excuse a tortious act. See further,
TRAVERSE.

ABSTRACT.¢ 1,v. Totakeor withdraw
from; to remove or take away.

Under § 6209, Rev. St., an officer of a national
bank may be guilty of *‘abstracting " funds, money,
and credits, without any animus furandi. The stat-
ute may be satisfied with an intent to injure or de-
fraud some company, body politic or corporate, or
tndividual person, other than the banking association
whoee property is abstracted, or merely to deceive
some other officer of the association, or an agent ap-
pointed to examine its affairs.®

To abstract & public record for the purpose of de-
stroying or mutilating it has been generally made a
sriminal offense.

2, n. That which is drawn off: an epit-
eome, & summary.

Referring to records, ordinarily a brief,
not a copy, of that from which it is taken.¢

But may be used in the sense of *‘copy."*

Abstract of title. A concise statement
of the record evidence of one’s title or inter-
et in realty. Frequently spoken of as an
« abstract.” '

In conveyancing, an abstract or summary

1 Johnson's Adm. v. Johnson, 33 Ala. 64042 (1858),
cz ses, Walker, J.

2 Converse v. Kellogg, 7 Barb. 507 (1850); 8 N. Y. 357.

9 Hough v. Oity Fire Ins. Co., 20 Conn. 20 (1800), San-
ford, J.; Williams v. Buffalo Germaa Ins. Co., 17F. BR.
5 (1883), cases.

4 L. abe-trahkere, to draw away or off.

¢ United States v. Northway (President Second Nat.
Bank of Jefferson, Ohio), 130 U. 8. 87, 834-36 (1887),
Matthews, J.

¢ (Dickinson v. Raflroad Co., 7 W. Va. 418 (1874).

* Wilhite v. Barr, 07 Mo. 988 (1878).

of the most important parts of the deeds and
other instruments composing the evidences
of a title to real estate, arranged usually in
chronological order, and intended to show
the origin, course and incidents of the title,
without the neceesity of referring to the
deeds themselves. It also contains a state-
ment of all charges, incumbrances, and lia-
bilities to which the property may be sub-
jected, and of which it isin any way material
for purchasers to be apprised.!

The person preparing a perfect abstract must fully
understand all the laws on the subject of convey-
ancing, descents, uses, trusts, deviges,— every branch
of the law that can affect real estate in its mutations
from owner to owner.?

ABUNDANS. See CAUTELA.

ABUSE.! 1. An improper use; a custom
or practice contrary to the intendment of law
or to good morals,

Common expressions are: the abuse of authority,
of discretion, of a thing bailed, of process, of a dis-
trees, of a prisoner; of the liberty of free speech; of a
witness, gg. v.

2. The synonym of injure; in its largest
sense, ill-use or improper treatment of enother
person or of a dumb animal. Compare CRU-
ELTY.

In a statute punishing the defiowering of a female
child, is limited by the words with which it is con-
nected referring to thg same subject-matter. The
term itself includes physical injury, which is also
included in the words * carnally knew.” Our statutes,
following the English, deecribe the offense hy the
words ‘*‘ unlawfully and carnally know and abuse any
woman child under the age of ten years.” ¢ See Szpuvo-
TION.

ABUT. To touch or meet. Compare
ADJOINING.

Abutment. The part of a bridge which
touches the land. See BRIDGE.

Abuttal. The point at which tracts of
land meet ; the butting or bounding of lands.

Abutting. Usually, although not neces-
sarily, imports * in contact” with.8

Properties abut upon a street; and their owners are
abutting owners. See further STRE=T.

AC. 8ee Ap.

ACADEMY. 8ee ABoDR; CADET; CoL-
LEGE, 2; SOHOOL, Public.

1 Burrill's Law Dict.; Warvelle, Abstr. Title, § 8.

8 Banker v. Caldwell, 3 Minn. 101 (1850); 7 W. Va. 418,

8 L. ab, amiss; ut{, to use.

¢Dawkins v. State, 58 Ala. 379, 378 (1877), Brickell,
C.J. Bee generally Commonwealth v. Roosnell, 148
Mass. 88 (1887).

¢ Cohen v. Cleveland, 48 Ohio 8S¢t. 197 (1888),
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ACCELERATE. To shorten the period_
after which an interest or estate is to vest in
possession or enjoyment.

ACCEPTANCE.! A receiving — with
approval, or conformably to the purpose of &
tender or offer; receiving with intention to
retain,

Whence acceptor, non-acceptance.

A person is said to accept the service of a notice,an
offer, a bid, the terms of & contract, a guaranty, &
charter, rent, goods delivered, a bill of exchange.

1. At common law, a sale of goods, wares, or mer-
chandise was complete upon acceptance of the offer
to sell. The Statute of Frauds requires that before an
action can be maintained there must have been both
a delivery and an acceptance of the article by the
purchaser or by his duly authorized agent. In deter-
mining, in a particular case, whether there was &
binding acceptance, the courts consider the intention
of the parties and the nature of the property.?

It is a question for the jury whether, under all the
circumstances, the acts which the buyer does or for-
bears to do amount to a receipt and acceptance. But
where the facts are not in dispute it is for the court
to determine their legal effect; also when the facts
are not such as can in law warrant finding an accept-
ance. To take the contract out of the operation of
the statute, there must be * acts of such a character
a8 to place the property unequivocally within the
power and under the exclusive dominion of the buyer
as absolute owner, discharged of all liens for the
price.”? See FraUDSs, Statute of; OFFER, 1.

9. Acceptanceof a bill of exchange is an
assent or agreement to comply with the re-
quest or order contained in the bill, or, in
other words, an assent or agreement to pay
the bill according to the tenor of the accept-
ance, when due.$

An engagement to pay the bill according
to the tenor of the acceptance; a general ac-
ceptance being an engagement to pay accord-
ing to the tenor of the bill.5

« Accepted,” on a bill of exchange, I8 an engage-
ment to pay the bill in money when due. Indorsed

upon non-negotiable paper, would not fmport a con
sideration.?

The bill itself, after acceptance, is also
called *‘ an acceptance.”

Acceptor. He who accepts a bill of ex-

change,— usually the drawee.

An acceptance is commonly made by writing *‘ao-
cepted " upon the face of the bill and signing there-
under the acceptor's name; but there is no particular
place, and no uniform formula. observed.

Acceptances are: express, and implied;
verbal, and written; prior to drawing the
bill; before or after maturity; for accommo-
dation; after protest; abeolute, qualified,
conditional; by all the drawees, by one or
more of them, by a person not a drawee for
the honor of the drawer or of an indorser.
They are ‘‘ complete,” when in exact con-
formity with the tenor of the bill; ‘ quali-
fied,” when the engagement is to pay ata
different time, place, or manner, from the
tenor; and * conditional,” when the obliga-
tion to pay is to commence on the happening
of some event or circumstance.?

Every act giving credit to & bill amounts to an ao-
ceptance; and this, once fairly and fully made and
consummated, cannot be revoked. Butthe drawee
has a reasonable time in which to obtain desired and
pertinent information.®

Unless forbidden by statute, a promise to accept
an existing bill is an acceptance whether the promise
is In writing or by parol.

The acceptor is to the drawer as the maker of &
promissory note is to the payee, ¢. e., he is the prin-
cipal debtor, and the drawer is his surety. His lia-
bility is governed by the terms of the acceptance.®

Acceptors of a bill of exchange by the act of ao-
ceptance admit the genuineness of the signatures of
the drawees, and the competency of the drawers to
assume that responsibility. Such anact imports an en-
gagement, on the part of the acceptor, with the payee
or other lawful holder of the bill, to pay the same if
duly presented, when it becomes due according to the
tenor of the acceptance. He engages to pay the

1 L. accipere, to receive.

28ee Bullock v. Tschergi, 13 F. R. 845 (1882); Mahan
v. United States, 16 Wall. 146 (1872); 1 Reed, St. Fr.
§§ 258-303, cases; 28 Minn. 334; 2 Kent, 404; 8 Pars.
Contr. 89; 2 Bl. Com. 447.

$ Hinchman v. Lincoln, 124 U. 8. 38 (1888), cases, Mat-
thews, J., quoting Marsh v. Rouse, 44 N. Y. 647 (1871),
cases. See also Shindler v. Houston, 1 id. 265 (1848):
49 Am. Dec. 82540 (1883), cases; Remick v. Sandford,
120 Mass. 816 (1876), cases; Baldey v. Parker, 2 Barn.
& C. *40 (1823); Benj. Sales, § 167; Browne, Stat. Fr.
§817a.

« Gallagher v. Nichols, 60 N. Y. 445 (1875), Miller, J.;
12 Barby 669; 1 Pars. N. & B. 281.

s Cox v. Nat. Bank of New York, 100 U. B. 713 (1879),

Qiifford, J.

holder, whether payee or indorsee, the full amount of
the bill at maturity, and if he does not, the holder has
a right of action against him. and he may also bave
one against the drawee. Drawers of bills of exchange,
however, are not liable to the holder, under such cir-
cumstances, until it appears that the bill was duly
presented, and that the acceptor refused or neglected
to pay according to the tenor of the instrument: thelr
liability is contingent and subject to those conditions

1 Cowan v. Halleck, 8 Col. 578 (1886), cases.

1See 1 Pars. Contr. 267: 2 Pars. N. & B. 381; 1 Daniel,
Neg. Inst. § 496; 64 Ala. 28-33; 109 Mass. 414.

83 Kent, 83-88.

4 Scudder v. Union Nat. Bank, 91 U. 8. 413-14 (187),
cases; Cox v. Nat. Bank of New York, 100 id. 718,
712-18 (1879), cases. .
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precedent.! See CHECK; ExcraNaE, 2, Bill of ; Pracr, 1,
Of payment; ProTEsT, 2. ’

ACCESS.2 Going to or with: approach,
intercourse, or opportunity therefor. Op-
posed, non-access.

In a special sense, refers to sexual inter-
course between a husband and wife, and im-
ports its occurrence or opportunity of oom-
municating for that purpose.

The presumption that children born in lawful wed-
lock are legitimate, may be rebutted by evidence show-
ing that there could have been no intercourse. Where
there were opportunities for {ntercourse, evidence to
establish impotency is generally not admitted. Non-
aocess {8 not presumed from the mere fact that the
parties lived apart in the same country.$

A parent will not be permitted to prove non-accees
for the purpose of bastardizing issue born in wedlock.
The admission of such testimony would be unseemly
and scandalous; it would reveal immoral conduct in
the parents, and the child, who is in no fault, would
be the chief sufferer. Modern statutes allowing par-
ties to testify in their own behalf have not changed
this rule of law.4¢

ACCESSARY.> He who is not the chief
actor in an offense, nor present at its per-
formance, but is in some way concerned
therein, either before or after the fact com-
mitted.®

If a person does no mor€ than procure, advise or
assist, he is only an accessary; but if he is present,

oconsenting, alding, procuring, advising, or assisting, he
is a * principal.”?

Aocessary before the fact. One who,
being absent at the time of the crime com-
mitted, doth yet procure; counsel, or com-
mand another to commit the crime.8

Aocessary at the fact. An aider and
abetter was formerly defined to be an *‘ ac-
oeesary at the fact.” He is now spoken of
as a principal in the first or second degree.?

Acocessary after the fact. One who,
knowing a felony to have been committed,

1Hoffman v. Bank of Milwaukee, 12 Wall. 1886, 193
(1870), Clifford, J.

1 Ac-cess’, or ac’-cess,— Webster.

$2Greenl. Ev. §§ 150-51; 1 id. § 28; 1 Whart. Ev. § 008;
81id. § 1208; 1 Bl. Com. 457.

4 Tioga County v. South Creek Township, 75 Pa. 486-
87 (1874); Boykin v. Boykin, 70 N.,C. 263-84 (1874),
cases; Melvin v. Melvin, 58 N. H. 570 (1879), cases; King
v. Inhadb. Sourton, 31 E. C. L. 815-16 (1836), cases.

8 Ac-ces’-sary,— Webster. L. accessorius, q. v. Also
spelled -ory, but -ary is preferred. See AoCEssoRmY.

¢4 Bl. Com. 35; 8 Clift, 227.

* United States v. Wilson, Baldw. 103 (1830). See
also Speer v. Hiles, 67 Wis. 363 (1886), cases.

84 Bl. Com. 87: 1 Hale, P. C. 615.

? United States v. Hartwell, 8 CLiff. 296 (1809).

-

receives, relieves, comforts, or assists the
felon.! -

In treason and misdemeanors, all participants are
principals. The nearest relatives dare not aid or re-
ceive one another. Mere presence makes an accessary
before the fact a principal in the second degree. An
accessary before the fact is liable for all that ensues
from the unlawful act. The manner of executing his
command is simply & collateral circumstance. Any
assistance given a felon to hinder his being appre-
hended, tried, or punished, makes the assister an ao-
ceesary after the fact. A person acquitted as a
principal may be indicted as an accessary after the
fact; and one may be Indicted as an accessary both
before and after the fact.?

Whatever will make a party an accessary before
the fact in felony will make him a principal in misde-
meanor, if properly charged assuch. . . . The acts,
conduct, and declarations of each confederate, made
during the pendency of the enterprise, are evidence, as
part of the res gestc, against all concerned; but a con-
fession made subsequently to the crime affects only
him who makes it. . . . Where the accessary is
tried with the principal, the confession of the latter is
admissible to prove his own guilt, and where he con-
fesses by pleading gullty and retiring, the record of
such conviction 18 prima facie evidence of his guilt as
the trial of other defendants. Evidence of the confes-
sion of an accessary, to prove the guilt of the prin-
cipal, cannot be admitted under an indictment against
the accessary, unless the guflt or conviction of the
principdl is alleged in the indictment. The rule at
common law was that the accessary could not be con-
victed until the guilt of the principal was established;
80 that the principal was first to be convicted or both
indicted and tried together. . . . When the acces-
sary is indicted before the principal has been con-
victed, the indictment, whether separate or joint, must
allege the guilt 3¢ the principal, as the offense of the
accessary depends upon the principal's guilt and is
never to be regarded as complete uniees the chief
offense was actually committed. When principal
and accessary are indicted together, the regular
course I8 to introduce all substantive evidence against
all the parties before they are required to state their
defense. Then the jury are instructed to consider the
case of the principal defendant in the first place, and,
if they find him not gullty, that it is their duty also to
acquit the accessary; but if they find him guilty, they
are to proceed to examine the charge against the ao-
cessary, and declare whether it is sustained.?

Every accessary after the fact to murder, robbery,
or piracy, shall be imprisoned not more than three
years, and fined not more than five hundred dollars.
Every accessary after the fact to any robbery of the
carrier, ageat, or other person intrusted with the mail,
of such mail or of any part thereof, shall be fined not

14 Bl Com. 87; 14 R. L 288,

74 Bl. Com. 86-40. See also State v. Davis, 14 R L
2683 (18883).

9 United States v. Hartwell, 83 Cliff. 226-31 (1869),
cases, Clifford, J. See also $ Steph. Hist. Cr. L. Eng.
9.
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more than two thousand dollars, and be imprisoned at
bard labor not more than two years; ! and for stealing
any letter,"or other mail matter, or inclosure therein,
not more than five years imprisonment and one thou-
sand dollars fine.? Accessaries to murder, robbery or
other piracy upon the seas, shall suffer death.s

‘* An acceesary is he who stands by, and aids, abets,
or assists, or who, not being present, aiding, abetting,
or assisting, hath advised, encouraged, aided or
abetted the perpetration of the crime. He who thus
aids, abets, assists, advises or encourages shall be con-
sidered as principal and punished accordingly. Every
such accessary, when a crime is committed within or
without this State by his aid or procurement in this
State, may be indicted and convicted at the same time
as the principal, or before, or after hig conviction, and
whether -the principal is convicted or amenable to
Justice, or not, and punished as principal.” ¢

See ABET; ACCOMPLICE; AID, 1; ANARCHISTS' CASE;
Dzooy; HusBaND; PRESENCE; PRINCIPAL, 5.

ACCESSIO. L. Increase;accession, q.v.

Accessio cedit principali. Increase
goes with the principal.

Any addition belongs to the owner of the principal
object. See AOCESSORIUM.

ACCESSION. Addition, increase; aug-
mentation. See ACCEsSIO.

Specifically, the right to all that which
one's own property produces, whether that
property be movable or immovable, and the
right to that which is united to it, either nat-
urally or artificially.5

The fruits of the earth, produced naturally or by
human industry, the increase of animals, new species
of articles made by one person out of the materials
of another, and increments to land, are embraced
within the definition.®

The doctrine of property arising from acceesion is
grounded on the right of occupancy. By the Roman
law, if any corporeal substance received an accession
by natural or artificial means, the original owner of
the thing, by virtue of his right of possession, was en-
titled to the thing in its improved state; but if the
thing itself became changed into & different species,
as by making wine out of another's grapes, it be-
longed to the new operator, who was only to make
satisfaction to the former proprietor for the materials
8o converted. These doctrines have since been con-
firmed by the courts.®

The rule is that the accession goes with the princi-
pal thing.?

See ACUESSORIUM: AOCESSORY; ACCRETION; Inoi-
oxxnT; ParTUSs. Compare CoxrusioN, Of goods.

1R. 8. §§ 5538, 5473.

*R. 8. §§ 5535, 5467, 5469, 5471,

SR. 8. §§ 5823-24.

¢11l. Rev. St., Cothran's ed., p. 506, cases. On casual
eonuection, see 20 Cent. Law J. 3-6 (1865), cases.

8 [3 Kent, 860.

92 Bl. Com. 405,

72 Kent, 360.

ACCESSORIUM. L. An accessory —
thing; the incident. ’

Accessorium sequitur principale, or
principalem, or naturam sui princi-
palis. The accessory follows the principal
thing, or the principal, or the nature of the
principal.

The incident follows the principal. The more

worthy draws to itself the less worthy.! See Acums-
BION.

ACCESSORIUS. L. An accessary; an
assistant.

Accessorius sequitur naturam sui
principalis. An assistant follows the char-
acter of his chief.

An accessary follows the nature of his principal —
in treason and misdemeanors: he cannot be gulty of
a higher degree of crime.? See further Acozssary.

ACCESSORY.! 1. Accompanying; inci-
dental; subservient; appurtenant: as, an ac-
cessory contract or obligation, gq. v.

2. Whatever is connected as an incident or
subordinate thing to another as the principal.
See ACCESSION.

8. An accessary, q. v.

Acoessorial. Going with some other as
the chief or more important thing: as, an of-
fense of an accessorial nature,fan accessorial
service.b

ACCIDENT. See ACCIDERE.

An event or occurrence which happens un-
expectedly, from the uncontrollable opera-
tions of nature alone, and without human
agency; or an event resulting undesignedly
and unexpectedly from human agency alone,
or from the joint operation of both.$

“"An event from an unknown cause, or an
unusual and unexpected event from a known
cause; chance, casualty.?

In equity, includes not only inevitable cas-
ualties and such as are caused by the act of
God, but also those that arise from unfore-
seen occurrences, misfortunes, losses, and
acts or omissions of other persons, without
the fault, negligence, or misconduct of the
party.® See MISTAKE; RELIEF, 2.

1 8ee 2 Bl. Com: 11, 36, 178; Broom, Max. 497.
%8ee 8 Inst. 139; 4 Bl. Com. 88; Broom, Max, 47,
8 Ac-ces’-sory,— Webster.
412 Wheat. 476; 1 Greenl. Ev. § 204,
S2F. R 478
¢ Morris v. Platt, 32 Conn. 85 (1864,, Butler, J.
? Crutchfleld v. Richmond, &c. R. Co., 76 N. C. 338
(1877), Reads, J.
® Bostwick v. Stiles, 35 Conn. 198 (1868), Park, J.;
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Avoidable, unavoidable, and inevi-
table accident. Accidents are: (1) Such as
are * inevitable” or absolutely unavoidable,
because effected or influenced by the uncon-
trollable operations of nature. (2) Such as
result from human agency alone, but are
“ unavoidable " under the circumstances. (8)
Such as are “ avoidable,” because, in a given
case, the act was not called for by any duty
or necessity, and the injury resulted from
the want of that extraordinary care which
the law reasonably requires of one doing such
a lawful act, or because the accident was the
result of actual negligence or folly, and
might, with reasonable care adapted to the
emergency, have been avoided.

“ Unavoidable accident ” does not mean an
accident which it is physically impossible in
the nature of the things to prevent: but an
accident not occasioned in any degree, re-
motely or directly, by the want of such care
or skill as the law holds every man bound to
exercise,} .

No one is responsible for that which is merely the
act of God or * inevitable accident.” But when
human agency is combined with it and neglect occurs
ta the employment of such agency, a liability for
damages results from the neglect.®

In maritime law, ‘‘ inevitable accident”
is a relative term, to be construed not abso-
lutely, but reasonably with regard to the cir-
cumstances of‘each case. In that light it
signifies an occurrence which the party
charged with the collision could not possibly
‘prevent by the exercise of ordinary care,
caution, and maritime skill; as, a collision
resulting from the darkness of the night.3

« Unavoidable accidents or dangers,” in a bill of
lading, mean such accidents as are unavoidable by
the carrier. To avail himself of such as an exception
to his lability he must prove their existence, and
clearly show that there was no defauit on his part.¢

Where a collision occurs exclusively from natural
causes, the loss must reet where it falls, on the prin-
ciple that no one is responsible for such an accident.
. . . Itis only where a disaster happens from nat-
ural causes, and without negligence or fault on either

1 8tory, Eq. § 78; Bisp. Eq. § 174; Pom. Eq. § &3; 17
F. R. 616.

1 [Dygert v. Bradley, 8 Wend. 473 (1839).

3 Chidester v. Consolidated Ditch Co., 59 Cal. 202
(1881), cases.

* The Morning Light, 3 Wall. 560-81 (1864), cases, Clif-
ford, J.

¢ Hays v. Kennedy, 41 Pa. 378-86 (1861), cases, LowTie,
aJ.

| cannot be cc

side, that “ inevitable accident ™ as & defense can be
admitted — a collision which ocours where both par-
ties have endeavored, by every means in their power,
with due care and caution, and a proper display ot
nautical skill, to prevent the occurrence of the accl-
dent.?

‘¢ Inevitable accident,” within the mean-
ing of the maritime law, is where a vessel is
pursuing a lawful avocation in a lawful
manner, using proper precaution against dan-
ger, and an accident occurs.?

When a casualty occurs, which might have beean
prevented by the use of known and proper means, it
is not * inevitable." 8 See further Acr, Of God; CoL-
LISION, 8.

Accidents in insurance law. In a pol-
icy insuring a person ‘‘against death or in-
jury by accident” it is difficult to define
‘*accident ” so as to draw with perfect accu-
racy a line between injury or death from ao-
cident, and from natural causes. But in the
term, thus used, some violence, casualty, or
vis major, is necessarily involved.4

Disease produced by the action of a known cause
idered as *‘accidental ™ —unless, for
example, exposure is brought about by circumstances
which may give it the character of accident. In one
sense, disease or death through the direct effect of a
known natural cause may be said to be accidental,
inasmuch as it is uncertain beforehand whether the
effect will ensue in any particular case. Yet diseases
arising from malaria or infection have always been

iered, not as accidental, but as proceeding from
patural causes. Sunstroke arises from a natural
cause, although it implies exposure to the sun.$

A large proportion of the events called accidents
happen through some carelessness of the party In-
jured. Thus, men are Injured by the carelees use of
fire-arms, of explosives, of machinery, etc., where a
little greater care on their part would have prevented
it. Yet such injuries, having been unexpected, and
not caused intentionally, are always called accidents,
and properlyso. . . . An, accident may happen
from an unknown, or be an unusual result of a known
cause, and therefore unexpected; as where a person
is injured in passing from the platform of a railway
depot to a car in motion.®

Death by accident means death from any

unexpected event which happens as by

1 Union Steamship Co. v. N. Y. & Va. Steamship Co.,
24 How. 313 (1860), cases, Clifford, J.

3The Grace Girdler, 7 Wall. 203 (1868), cases,
Swayne, J. BSee also Stewart v. Ship Austria, 7 Saw.
487 (1882); 8. 0. 14 F. R. 800.

3 Ladd v. Foster, 81 F. R. 827 (1887).

4Sinclair v. Maritime Passengers Assur. Co., 107
E. C. L. 484 (1861), Cockburn, C. J.

8 Schneider v. Provident Life Ins. Co., M Wis. 30-31

(1869), Paine, J.

a
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chance, or which does not take place accord-
ing to the usual course of things.!

‘When the object of a company is to insure against
bodily injuries produced by external, violent, and ac-
cidental means, all combined, there can be no recov-
ery where an assured {nnocently drank poison.?

Within a policy against injury or death from *ex-
ternal, violent, and accidental means,” excepting
icjury or death from * poison,"” a recovery was had
for death from poison absorbed into the system by
bhandling hides.? See Po1son.

A policy against ** bodily injuries, effected through
external, accidental, and violent means,’ occasioning
death or complete disability to do business, providing
that * this insurance shall not extend to death or dis-
ability caused by bodily infirmities or disease, by sui-
cide, or self-inflicted injuries,” — covers a death by
hanging one’s self while insane.¢ See SuviciDE.

The burden of proof rests upon the insurer to show
that the assured did not use the required degree -of
¢ diligence for his personal safety." . . . The useof
the word * accidental " will not prevent recovery for
injuries to which the negligence of the assured con-
tributed.®

Within the meaning of the rules of a bene-
ficial society, an * accident” has its usual
signification of an event that takes place
without one’s foresight or expectation.®

In this sense it includes an injury received by one
in a common affray, when no fault on his part is
shown.*

A “railway accident” is any accident hav-
ing its essence in the peculiarities or proper-
ties of railway traveling;? an accident at-
tributable to the fact that the injured party
is a passenger on the railway, and arising out
of an act immediately connected with his
being such a passenger.® .

Bee CasuaLTY; CAUSE, 1, Proximate; CONVEYANCE, 1;
InJuryY; NroLIGENCE; Rrs, Perit, etc.

1 North American Life, &c. Ins. Co. v. Burroughs, 60
Pa. 51 (1871), Williams, J. Approved, Bacon v. Acci-
dent Association, 4 Hun, 607, infra.

2 Pollock v. United States Mut. Accident Association,
102 Pa. 284 (1588).

4

ACCIDERE. L. To fall upon: to come
to, arrive at; to come to hand; to fall out,
come to pass, happen,

Quando acciderint. When they (assets)
come to hand. -

Where an executor or an administrator pleads

plene administravit, the plaintiff may pray judgment
of assets guando acciderint, or traverse the plea.!

ACCOMMODATION. Convenience, fa-
vor, benefit. Anengagement made as a favor
to another, and without consideration; some-
thing done to oblige another; as, a loan of
money or credit.

Accommodation paper. A loan of the
maker's credit, without restriction as to the
manner of its use, by mneans of a bill of ex-
change or a promissory note, and by making,
accepting, or indorsing the same, as the case
may be,

A payee may use such instrument, as the name im-
ports, for his own benefit, in any manner he may
judge best calculated to advance his interests. Thus,
he may pay an existing debt with it, sell or discount
it, or pledge it as collateral security.

A holder s value may recover, though he knew
that no cons,seration passed between the parties to
the paper; if otherwise, the purpose of the paper
would be defeated. But the want of a vonsideration is
a good defense as against the party accommodated.?

Being out of the regular course of busineas, a part-
ner, unauthorized, may not thus loan the name of his
firm.? S8ee AOCCOMMODATUM.

ACCOMMODATUM. L. A loan for
use without pay, the thing to be restored in
specie. )

A species of bailment, ¢. v. The same as commo-
datum.$

ACCOMPLICE.* One who is in some
way concerned in the commission of a crime,
whether as principal or as an accessary, . . .
One of many equally concerned in a felony,
the term being applied to those who are ad-
mitted to give evidence against their fellow
criminals for the furtherance of justice.®

1 Bacon v. United States Mut. Accident Assocl
44 Hun, 599 (1887), cases.

4 Accident Ins. Co. v. Crandal, 120 U. 8. 537, 581-3%
(1887), ceses, Gray, J.

¢ Freoman v. Travelers' Ins. Co., 144 Mags. 573 (1887),
cages; 8. C., 36 Alb. Law J. 127. As to ‘“‘total disabil-
ity," see Saveland v. Fidelity & Casualty Ins. Co., 67
Wis. 176 (1886).

¢Supreme Council of Chosen Friends v. Garrigus,
104 Ind. 140 (1884), Zollars, J.

? Theobald v. Railway Passenger Assur. Co.,28 E. L.
& Eq. 487 (1854), Alderson, B.

¢ Ibid. 440, Pollock, C. B.

That accidents are not crimes, see 81 Cent. Law J. |
964-70 (1885), cases.

18ee 1 Pet. C. C. 442, n; 67 Ga. ¢9; 19 8. C. 21.

8 Appleton v. Donaldson, 3 Pa. 836 (1846); Lord v.
Ocean Bank, 20 t¢d. 896 (1853), Black, C. J.; Moore v.
Baird, 80 id. 139 (1858); Dunn v. Weston, 71 Me. 288
(1880), Appleton, C. J.; 109 U. 8. 667; 55 Pa. 73; 8 Kent,
42, 86; Byles, Bills, 131-32, note by Sharswood.

91 Daniel, Neg. Inst. 272; 1 Pars. N. & B.250; 1 Ratea,
Partn. § 319, cases.

¢ 2 Kent, 578.

¢F. accomplic, complice, & confederate: L. com-
plicem, folded with, interwoven; involved.

4 Cross v. People, 47 I1l. 158 (1868), Breese, C. J. And
see People v. Smith, 28 Hun, 627 (1838), Daniels, J.;
Cook v. State, 14 Tex. Ap. 101 (18883), White, P. J.; ¢b. 50L



ACCOMPLICE 16

ACCORD

One who in any manner participates in the
oriminality of an act, either as a principal or

an acceesary.l .

One who knowingly, voluntarily, and with
common intent with the principal offender
unitee in the commission of a crime.?

Whether to allow an accomplice, who has turned
state’s evidenoce, a separate trial, or to enter a nolle
prosequi and admit him as a witness, Is discretionary
with the court. He i8 serviceable as a witness until
sentenced. To bring the chief offender to justice jus-
tifies the practice. Accomplices never corroborate
each other; but an informer is not subject to this
rule;? and the rule is not applicable to civil issues.¢

The corroboration ought to be as to some fact the
truth or falsehood of which goes to prove or disprove
the charge.® But the testimony of a feigned accom-
plice does not need corroboration. Whether or not
one is a feigned accomplice is for.the jury.®

Accomplices, not previously convicted of an infa-
mous crime, when separately tried, are competent
witnesses for or against each other; and the universal
usage is that such a party, if called and examined by
the public prosecutor on the trial of his associates in
guflt, will not be prosecuted for the same offense, pro-
vided it appears that he acted in good faith and that
be testified fully and fairly. But it is equally clear
that he cannot plead such fact in bar of an Indict-
ment against him, nor avail himself of it upon his
trial, for it is merely an equitable title to the mercy of
the executive, subject to the conditions stated, and
can only come before the court by way of application
to put off the trial in order to give the prisoner time to
apply to the executive for that purpose. Some of the
slements of the usage had their origin in the ancient
-practice of approvement. . It is regarded as
the province of the public prosecutor to determine
whether or not the accomplice shall be examined for
the state. In order to acquire the information neces-
sary to determine the question, the pr« tor will
grant the accomplice an interview, with the under-
standing that any communication he may make will
be strictly confidential. Interviews are for mutual ex-
planation, and so do not abeolutely commit either
party; but if the accomplice is subsequently called
and examined, he is entitled to a recommendation for
executive clemency. The accomplice may be par-
doned prior to conviction, or the public prosecutor
may nol. pros. the indictment, or advise the prisoner
to plead guilty with the right to retract and plead to |
the merits if his application for pardon shall be un-

1Polk v. State, 3 Ark. 126 (1880), Eakin, J. See too
Russ. Crimes, 26; 4 BL Com. 84, 831.

8 People v. Bolanger, 71 Cal. 20 (1886): Whart. Cr.
Ev. § 440.

*1 Greenl. Ev. § 379,

¢Kalckhoff v. Zoehriaut, 43 Wis. 879 (1877). See 71
N. Y. 187,

4State v. Miller, 97 N. C. 483 (1887); Commonwealth
v. Bosworth, 22 Pick. 399 (1899), cases; State v. Maney,
84 Conn. 190 (1886); People v. Flath, 100 N. Y. 563 (1886).

8 People v. Bolanger, 71 Cal. 19-90 (1886); 30 id. 316.

successful. Where attempt is made to put him to trial
in spite of his equitable right to a pardon, the prisoner
may move that the trial be posetponed, supporting his
motion by his own affidavit, when the court may in-
sist to be informed of all the circumstances; or the
court may order that he be acquitted at the trial.?

See AcczesarY; APPROVE, 8; PARDON; PARTICEPS.

ACCORD.?! Agreement; satisfaction.

A satisfaction agreed upon between the
party injuring and the party injured.?

An agreement, in the case of a contract,
where the creditor agrees to accept some
other thing in lieu of that which is contracted
or promised to be done.¢

Used in the plea * accord and satisfaction.”

‘When performed, constitutes a bar to all actions.

The money or property must be offered in satisfac-
tion of the claim, and upon the condition that if ac-
cepted it-is a satisfaction, and the claimant must be
made to understand that he takes it subject to such
condition.®

The bar rests on the agreement and not on the mere
reception of property; for whatever amount may have
been received, the right of action will not be extin-
guished, unless it was agreed that the property should
be received in satisfaction of the Injury. An accord
by parol, or by writing not under seal. cannot be set
up as a bar to an action of debt founded on a record.
or to a judgment in the nature of a record, nor to a
debt by specialty, where the debt arises upon the
deed; butit may be interposed as a bar to a claim for
damages founded upon the breach of a specialty.*

Furthermore, an accord must be legal, reasonable,
advantageous to the creditor, certain, complete, and
be made by the debtor. It may proceed from a part-
ner or a joint wrong-doerTor him and his associates,
and may, be accepted by one co-plaintiff. When a
definite sum of money is agreed upon, a less sum is
not considered a satisfaction, unless there is an addi-
tional benefit.?

The technical rule, that an unsealed agreement to
accept a smaller sum than the entire debt does not
bind the creditor, has been falling into disfavor. It is
now held that where a new element enters into the

1 Whiskey Cases (United Statee v. Ford), 99 U. 8. 505,
599- 606 (1878), cases, Clifford, J. See also Rex v. Rudd,
1 Cowp. 836 (1775), Mansfield, C. J.; Commonwealth
v. Knapp, 10 Pick. 492-94 (1830); Commonwealth v,
Holmes, 127 Mass. 42045 (1879), cases, Gray, C. J.; State
v. Graham, 41 N. J. L. 16-22 (1879), cases; Oliver v. Com-
monwealth, 77 Va. 590 (1888); 06 Ga. 346; 183 Mass. 403

*F. accorder, to agree.

83 Bl. Com. 13-16.

4Way v. Russell, 83 F. R. 7(1887): 1 8wift's Dig. 499"
24 Conn. 618; 75 N. Y. b74.

® Preston v. Grant, 34 Vt. 308 (1861); Bull v. Bull, 48
Conn. 462 (1876).

¢ Mitchell v. Hawley, 4 Denfo, 417-18 (1847).

¥ See Cumber v. Wane, 1 8m. L. C. 604 [*445], cases;
20 Wall. 300; 40 Ark. 184; 6 Col. 162; 44 Conn. 8i1; 87
Ind. 256; 88 id. 45; 29 Minn. 254-55; 88 Pa. 147; 1 Wash
T. 328; 2 Pars. Contr. 193; 1 Greenl. Ev. § 88,
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agreement of compromise, the entire debt is satisfied;
as, for example, 8 promise to pay at an earlier day, at
a different place, in a different thing, or & promise by
a new party.!

ACCORDING. Compare By, 3; SECUN-
DUM.

‘Where a mortgage is conditioned for the payment
of money * according to * the tenor of a note, to se-
cure which the mortgage is given, the terms of the
note are viewed as imported into the mortgage.® See
VERBUN, Verba illata, eto.

According to law. After the ending of a life

estate, land was to go to the male heir nearest the tes- .

tator “*according to law." Held, that the estate was
to descend as the law would have given it to the heir.?

Since, after a verdict and judgment, a reasonable
intendment will be made, on error, in favor of a com-
plaint which shows a substantial cause of action, an
averment that an afidavit was made * according to
law " will be held to mean that it was made in the
time required by law.¢

In 1809 a testator devised land to his son for life, and
then to his children * according to law.” The testa-
tor died in 1812, and the son in 1860 leaving children.
Held, that the children were to take equally as the
law stood in 1860, when the distribution was to be
made.®

Where, in an appeal from the judgment of a justice
of the peace, the docket entry showed that bail had
been given ‘‘ according to the act of assembly,” the
recognizance was held to be sufficient.®

A bond conditioned for the faithful discharge of the
duties of an office *according to law,” embraces
duties required by laws in force during the term of
the officer, whether enacted before or after the exe-
cution of the bond.?

An administrator i8 to administer *‘according to
law," that is, to fulfil his functions, to perform all his
duties.®

S8ee DuLy; Lawrur; Varmn; Vop.

ACCOUNT.® 1, Theprimary idea ig, some
matter of debt and credit, or demand in the
nature of debt and credit, between parties.
It implies that one is responsible to another
for moneys or other things, either on the
score of contract or of some fiduciary rela-
tion, of a public or private nature, created by
law or otherwise.10

1 Seymour v. Goodrich, 80 Va. 8045 (1885), cases;
Bish. Contr. §50, cases. On paying & part for the
whole debt, see 24 Cent. Law J. 175 (1887).

3 Scheibe v. Kennedy, 64 Wis. 569 (1885).

8 McIntyre v. Ramsey, 28 Pa. 319 (1854).

¢ McElhaney v. Gilleland, 30 Ala. 183, 188 (1857).

¢ Van Tilburgh v. Hollingshead, 14 N. J. E. 83 (1861).

¢ Harvey v. Beach, 38 Pa. 500 (1861).

' Dawson v. State, 388 Ohio 8¢, 3 (1883)., See also 18
N. Y. 115; 82 Minn. 162, :

¢ Balch v. Hooper, 32 Minn. 162 (1884),

*F. aconter,acompter: L. ad-con-putare, to reckon
up together. See COMPUTARE. ,

18 Whitwell v. Willard, 1 Metc. 817 (1840), Shaw, C. J.

Some matter of debt and credit, or of a
demand in the nature of debt and credit,
between parties, arising out of contract, or of
a fiduciary relation, or some duty imposed by
law.1 '

: ..Current or running account. An ao-
©0. hich items are being added at in-
tervals; an account open to further charges,

First account ; partial account; final
account. Designate the number or com-
pleteness of accounts -  1ted to a court for
confirmation. ’

Mutual accounts. Those having origi-
nal charges by persons against each other;
accounts kept between merchants.

Open account. An account with one or
more items unsettled ; also, an account with
dealings still continuing.

Account rendered. An account ex-
hibiting the creditor’s demand delivered to the
debtor — as a basis for settlement.

Account stated. An account rendered
by the creditor and assented to by the debtor.

An account to be ** continuous’’ must be without

break or interruption. * Open means not closed;
‘ current,’”’ running, passing, a connected series.
* continuous, open, current account' is an accoun$
which s not interrupted or broken, not closed by set-
tlement or otherwise; a running, connected series of
transactions.?

Death * closes ™ accounts in one sense, that is, there
can be no further additions on either side, but they
still remain * open " for adjustment and set-off, which
is not the case with an account * stated;’ for that
supposes a rendering of the account by the party who
is the creditor, with a balance struck, and assent to
that balance, expresesed or implied.?

In the statute of limitations, the exception in favor
of *‘merchants' accounts" applies to actions of as
sumpsit as well as of account. It extends to all
accounts * current " which concern the trade of mer
chandise between merchant and merchant. An ao-
count * closed " by the cessation of dealings is not an
account “‘stated.” ¢

An ‘* account concerning the trade of merchandise
between merchant and merchant” is not barred by
the statute of limitations, though none of the items
are within six years after the action was brought.

Approved, Stringham v. Supervisors, 24 Wis. 596 (1869);
McWilliams v. Allan, 45 Mo, 574 (1870); McCamant v,
Batsell, 59 Tex. 367 (1883).

1 Nelson v. Posey County, 105 Ind. 288 (1885), Mitch-
ell, J.; Watson v. Penn, 108 {d. 25 (1886).

8 Tucker v. Quimby, 87 Iowa, 19 (1873), Miller, J.

3 Bass v. Bass, 8 Pick. 192 (1829), Parker, C. J.; Volk-
ening v. DeGraaf, 81 N. Y. 270-71 (1880); McCamant w
Batsell, 59 Tex. 368-69 (1883).

¢ Mandeville v. Wilson, 5 Cranch, 18 (1809), Marshall,
C.J.
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Whether an ms * the trade of merchan-
dise ' is a fact for the jury. Such accounts include
accounts for merchandise bought and sold, and de-
mands for money growing out of the trade of mer-
chandise.?

Accounts are “mutual ” where each party makes
charges against the other in his books, for property
sold, services rendered, money advanced, etc “i t'b’
reat due.?

The term * mutual necounu“uuledlnmmtuot
limitations, declaring that, when suit is founded upon
any such account, the time for suing may be reckoned
from the last item pmve‘ constitute such account
there must have been re demands between the
parties.  Anaccount wacre t.here are no credits except
paymeants is not such a mutual account.?

In Massachusetts, to a * mutual and open account
current ” there must be a mutual agreement, express
or implied, that the items of the account upon one
side and the other are to be set against each other.
There must be one account upon which the items upon
either side belong, and upon which they operate to
extinguish each other pro tanto, 80 that the balance
upon either side is the debt between the parties.¢

A **mutual account " is one based on a course of
dealing wherein each party has given credit to the
other, on the faith of indebtedness to him. If the
ftems on one side are mere payments on the indebted-
nees to the other, the account isnot mutual. Whether
or not an account is & mutual account is a question of
fact. The doctrine that the statute of limitations does

by it, but the matters constituting the items in ques-
tion in the statement of it.!

An “account rendered " and not objected to within
& reasonable time is to be regarded as sdm!wod. by
the party charged, to be prima facie correct. 1f cer
tain items are objected to, within reasonable time, and
others not, the latter are to be regarded as covered by
such an admission. When the facts are clear, what is
& reasonable time is & matter of law; where the proofs
are conflicting, it is 8 mixed one of law and fact. Be-
tween merchants at home, an account presented, and
remaining unobjected to after the lapse of several
posts, is, ordinarily, by acquiescence, a stated account.
The principle is that the silence of & party to whom an
account is sent, warrants the inference of an admis-
glon of its correctness. This inference is more or leas
strong according to circumstances. It may be repelled:
by showing facts which are inconsistent with it, as
that the party was absent from home, suffering from
illness, or expected shortly to see the other party, and:
preferred and intended to make his objections in per-
son.? -

Unless objected to within a reasonable time an ac-
count rendered becomes an adcountstated, and cannot
be impeached except for fraud or mistake. What
constitutes reasonable time is a question of law.?

A **running account ' refers to cases of reciprocity
and mutuality of dealings between parties, and not to
cases where the items are all on one side.¢

That an account is *settled " is only prima facie

not begin to run against either party until the last just
item is Obtained on either side, does not rest on the no-
tion that every credit in favor of one is an admission by
him of indebtedness to the other, or a new promise to
pay, but upon a mutual understanding, either express
or implied from the conduct of the parties, that they
will continue to credit each other until, at least, one
desires to terminate the course of confldential deal-
ing, and that the balance will then be ascertained, be-
come then due, and be paid by the one finally indebted.
Either party may terminate the mutual understanding
at any time by actual paymeat of the balance, by
stating the account for that purpose, by demanding a
settlement privately, by suit, or by any other act
which evinces his determination to deal no longer that
way. Without proof of its termination, the law pre-
sumes tha! such a mutual understanding, once proved
or admitted, runs through all the dealings of the par
ties until the complete bar of the statute hasattached.®

A ‘‘partial account " implies that nothing is settled

1 Bass v. Bass, 8 Pick. 192 (1829), Parker, C. J.; Volk-
ening v. DeGraaf, 81 N. Y. 270-71 (1880); McCamant v,
Batsell, 59 Tex. 363-60 (1863).

s Edmonstone v. Thomson, 15 Wend. 556 (1836), Sav-
age, C. J.; Roes v. Ross, 86 Hun, 81 (1875), cases; Pre-
aatt v. Runyon, 12 Ind. 177 (1859).

s Fraylor v. Sonora Mining Co., 17 Cal. 506 (1861); .
844; 85 id. 132; 1 Ga. 228; 12 Ind. 174; 51 Me. 104; 8
Pars. Contr. 86.

¢ Eldridge v. Smith, 144 Mass. 88 (1887), Morton,.C. J.;
Pub, Bts. c. 197, § 4.

sGunn v. Guon, 74 Ga. 555, 557-68 (1883), oases,
Qlarke, J.

(0 )]

oV
proot of unfairness, or mistake, in law or in fact; and
if it be confined to particular items it concludes noth-
ing in relation to other items not stated.®

Merely rendering an account does not make it
“gtated.” If the other party receives the account,
admits the correctness of the items, claims the bal-
ance, or offers to pay it, it becomes a stated account.®

In stating an account two things are necessary:
That there be a mutual examination of each other's
items; and, that there be a mutual agreement as to
the correctness of the allowance and disallowance of
the respective claims, and of the balance, on final ad-
Justment. Yet it is not necessary to show such exam-
ination and agreement: these may be implied from
circumstances. An omission to object to the account
rendered, raises merely an inference that the party is
gatisfied with it. Any circumstances rebutting such
inference, or calculated to raise a counter inference,
are competent evidence as to the actual intention of
the parties.”

1 Leslie’s Appeal, 63 Pa. 886 (1869); 89 id. 186.

$ Wiggins v. Burkham, 10 Wall. 131 (1869), Svum, J.
See also 1 Story, Eq. §§ 528, 320; 18 N. Y. 289.

sStandard Oil Co. v. Van Etten, 107 U. 8. 334 (1889),
cases.

¢ Leonard v. United States, 18 Ct. C1. 385 (1888). *

¢ Perkins v. Hart, 11 Wheat. 256 (1896), Washiugton, J.3,
Hager v. Thomson, 1 Black, 93 (1861).

sToland v. Sprague, 13 Pet. 835 (1888), Barbour, J.3
Zacarino v. Pallotti, 49 Conn. 38 (1881).

1 Lockwood v. Thorne, 18 N. Y. 288, 208 (1858); 1 8tery,
Eq. §§ 596-98; 13 Bradw. 43; 68 N. H. 950; 80 Tex. 118,

vid of its correctnees. It may be impeached by
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Without impugning the rule that an account ren-
dered which has become an account stated Is open to
oarrection for fraud or mistake, other principles come
Into operation, where a party to a stated account, who
is under & duty, from the usages of business or other-
wise, to examine it within a reasonable time after
having an opportunity to doso, and give timely notice
of his objections thereto, neglects to make such ex-
amination, or to have it made, in good faith, by an-
other; by reason of which negligence, the other party,
relying upon the account as having been acquiesced
in or approved, has failed to take steps for his pro-
tection which he oould and would have taken had
such notice been given. In other words, parties to a
stated acoount may be estopped by their conduct
from questioning its conclusiveness.!

A complex and intricate account is an unfit subject
for examination in court, and ought always to be re-
ferred to & commissioner for report, with a view to
the entry of a final decree by the court.?

It is the difficulty of properly adjusting accounts
which confers jurisdiction in equity upon them, with-
out much regard to their singleness or mutuality.?

A mistake in one item of an account may be cor-
rected without opening up the whole account, unless
the plaintiff can show error or fraud in the settiement
as to other items.*

Accountable. Liable to demand for the
exhibition of an account; under obligation
to disclose fully the circumstances of a trans-
action involving the investment or expendi-
ture of trust funds.

Accoundable receipt. A written acknowl-
edgment of the receipt, by the maker of it,
of money or other personal property, coupled
with a promise or obligation to account for
or pay to some person the whole or some part

thereof.%
Such receipt for money may be in legal effect,
shough not in form, a promissory note.*

1 Leather Manufacturers’ Bank v. Morgan, 117 U. 8.
107 (1886), Harlan, J. A depositor in the bank sent his
check-book to be written up and received it back with
entries of credits and debits and his paid checks as
vouchers, but, from delay in examining the book and
checks, failed to discover that his confidential clerk
had raised certain checks to the amount of $10,000, in
time to enable the bank to indemnify itself. See also
Swayse v. Swayse, 37 N. J. E. 100 (1888), cases.

See generally, as to account stated, 22 Cent. Law J.
78 (1886), cases.

* Dubourg v. United States, 7 Pet. 626 (1833); Tillar v.
Oook, 77 Va. 470-81 (1883); 13 Bradw. 120; 37 N.J. E.
157, 564, 571; 84 N. Y. 80-81; 17 F. R. 19, 91, cases.

8 State v. Churchill, 48 Ark. 483-36 (1886), casecs.

¢ Carpenter v. Kent, 101 N. Y. 864 (1880); 2 Barb. 886.

sState v. Riebe, 27 Minn. 317 (1880), Gilfillan, C. J.;
@en. St. Minn. 1878, ¢. 96, § 1. And see Mason v. Ald-
rich, 36 id. 284 (1886), cases; Commonwealth v. Talbot,
8 Allen, 161 (1861); Commonwealth v. Lawleas, 101 Mass.
88 (1869).

Accountant. One who states in writing
the nature, condition, and value of trust
property committed to his charge; also, one
skilled in stating accounts.

Account-render. An action at law, in
fiduciary matters, wherein a jury settles dis-
puted items.

If no account has been made, the remedy is by writ
of account de computo: commanding the defendant to
render a just account to the plaintiff, or show cause
conira. Inthis there are two judgmenta for the plaint-
iff: thatthe defendant do account (quod computet) be-
fore an auditor; and, then, that he pay the plaintiff
whatever he is found in arrears. The most
ready and effectual way to settle matters of account
is by a bill in a court of equity, where a discovery may
be had on the defendant's oath. ‘Wherefore, actions
of account, to compel a man to bring in and settle his
account, are now seldom used; though, when an ao-
count is once stated, nothing is more common than an
action upon the implied assumpsit to pay the bal-
ance. . . . For wantof discovery at law, the courts
of equity have acquired a concurrent jurisdiction with
other courts in all matters of account. As incident to
accounts, they take concurrent cognizance of the ad-
ministration of personal assets, and consequently of
debts, legacies, the distribution of the residue, and the
conduct of executors and administrators. They also
take concurrent jurisdiction of all dealings in partner
ship, and many other mercantile transactions; also
of bailiffs, receivers, agents, etc.!

The action of account-render is founded upon con-
tract, and the engagement between partners that each
shall account to every other for himself, and not for
his copartner. It is a several liability; no two are re-
spousible to another jointly.?

Where mutual acoounts are intricate, a bill in equity
is preferable.? Compare dooount, Action of.

Account-book; book-acocount. See
BoOK, Account.

Action of account. Action of account-
render, g. v.

Proceeds upon the ground that the defendant righs-
fully had money for some purpose; and he cannot be
in default until he has refused or neglected to acoount
atter being called upon. The judgments are: that the
defendant account with the plaintiff; after account
ing, that he pay him the balance found due.¢

Plaoce to our account. An order [super-
fluous] on a bill or draft, that the drawee
charge the maker with the amount, after

payment.$
See further Auprr; BaLiNcE; CHARGE; Dllnuv;~
ResT, 2; S85TTLE, 3; VOUCHER; ADMINISTRATOR | AGENT;

L]
18 Bl. Com. 164, 437. Bee 1 Story, Eq. §§ 443-59.
3 Portemouth v. Donaldson, 83 Pa. 204 (1858), Strong, J.
8 Dubourg v. United States, 7 Pet. 625 (1883).
¢ Travers v. Dyer, 16 Blatch. 181 (1879); 8 Bl. Cem.
164; 2 Bates, Partn. § 809, cases.
$ Byles, Bills, 01.
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Assrowxs; EXXCUTOR; GUARDIAN; PARTNERSEIP; Pass;
Recswrr; MisTAKE; Payuxnr; Sarx; TrusT, 1.

2. The claim, demand, or right of action,
for such balance as may be found to be due
upon an account current or closed; as, an
acoount in bank, to assign an account.

8. Interest, benefit, behalf: as, in saying
that an agent (g. v.) acts upon account of his
principal; a policy issued upon account of
whom it may concern (g. v.); a collection
(g. v.) made for the account of another per-
son.

4. Reason, ground, oonsideration. See
CONDITION,

ACCRESCERE. L. To grow to, come
by increase, add to: to accrue, attach. See
Act10, Non accrevit; Jus, Accrescendi.

ACCRETION. A modeof acquiring title
to realty, where portions of the soil are added
by gradual deposit, through the operation of
natural causes, to that already in possession
of the owner.! See ACCRESCERE.

The deposit itself is ordinarily called slluvion, g. v.
Compare AVYULSION.

At common law, imperceptible increase to
land on the bank of ariver by alluvial forma-
tions, ‘occasioned by the washing up of the
sand or earth, or by dereliction, as where the
river shrinks back below the usual water-
mark.?

‘When by addition, it should be so gradual that no
one can see how much is added each moment of time.?

Until new land is made or emerges, there can be no
*“aocretion ™ to or increase of the land of which it
shall conmstitute a part. The term, importing an ad-
dition of what possesses the chdracteristics of land,
cannot, therefore, be construed to include oysters
plaated opposite to land.?

The rule governing additions mads to land bounded
by a river, lake, or sea, has been much discussed and
wvarjously settled by usage and positive law. Almost
all jurists and legislators, however, have agreed that
the owner of the land, thus bounded, is entitled to
theso additions. By some, therule has been vindicated
on the principle of natural justice that he who sus-
tains the burden of losses and of repairs, imposed by
the contiguity of waters, ought to receive whatever
benefits they may bring by accretion; by others, it Is
derived from the principle of public policy, that it is
the interest of the community that all land should
nave an owner, and most convenient, that insensible
additions to the ghore should follow the title to the
ahore itself.¢

18 Washb. R. P. 451. See also 4 Kent, 438; 34 La.
An.m’

f [Lammers v. Nissen, 4 Neb. 250 (1876), Gantt, J.

¢ Hess v. Muir, 66 Md. 507 (1886), Ritchie, J.

4 Banks v. Ogdea, 8 Wall. 67 (1884), Chase, C. J. See

It is generally conceded that the riparian title as
taches to subsequent accretions to the land affected
by the gradual and imperceptible operations of nas
ural causes. But whether it attaches to land reclaimed
by artificial means from the bed of the river, or to
sudden accretions produced by unusual floods, is s
question each State decides for itself. By the com-
mon law, such additions to the land on tide or navi-
gable waters belong to the crown.?

An aerolite belongs to the owner of the fee of the

land upon which it falls. Therefore, & pedestrianupoa -

a highway who first discovers such stone cannot claim
title to it, the highway being a mere easement for
travel.®

ACCROACH. To attempt, or assume,
to exercise royal power.¢

ACCRUES 1. To be or become added to;
to fall due.

Aocrued. Due and payable.

Accruing. Falling due; becoming but
not yet due,

As, accrued or accruing — dividend, interest, pen-
sion, rent.

Accruing costs are such costs as become due and
are created after judgment; as, the costs of an exe
cution.?

2. To attach, arise, come into existence,
commence, enure. )

Benefits, and a right or cause of action, are sald to
accrue at a certain time.” See LiMrrarion, 8.

Accruer, clause of. A clause in a gift
to tenants in common, that upon the death
of one tenant his share shall go to the sur-
vivor. )

Extends only to the ariginal, not to accrued shares,
unless (as is ordinarily the case) It is otherwise ex-

presaly stated. _

ACCUMULATION.! A gathering in
quantity; also, the sums or other things so-
gathered.

Accumulative. Heaping up; additional ;
cumulative, g. v.

At common law, the utmost length of time allowed
for the contingency of an executory devise to happen
in was that of a life or lives in being and one-and-
twenty years afterward.®

Under this rule, one Peter Thelluson, in 1796, de-

also New Orleans v. United States, 10 Pet. 717 (1836);
Jones v. Johnston, }8 How. 156 (1858); 2 BL Com. 261-08.

1 Barney v. Keokuk, 94 U. 8. 887 (1876), Bradley, J.;
Steers v. City of Brooklyn, 101 N. Y. 56 (1885), cases.

$Maas v. Amana Society, I1l. (1877): 16 Alb. L. J. 76;
18 Irish Law T. 381. .

3 F. accrocher, to draw to one’s self: croc, & hook

4 See 4 Bl. Com. 76; 2 Steph. Hist. Cr. L. Eng. 48

S F. accreu: L. accrescere, q. V.

087 Ind. 254; 91 111 95.

798 U. 8. 476; 17 F. R. 873; 1 Btory, Eq. § 818

S L. ad-cumulare, to amass: cumulus, a heap.

*3 Bl. Com. 174; 2 Keat, 858.



ACCUSARE

20

ACKNOWLEDGMENT

" wised his fortune to trustees, for accumulation during
the lives of three sons and of their sons, and during
the life of the survivor. At the death of this last sur-
vivor the fund was to be .divided into three shares —
one share for the eldest male lineal descendant of each
of his three sons; upon failure of such descendant, the
share to go to the descendants of the other gons. The
testator left three sons and four grandsons living, and
twin sons born soon after his death. It was found
that at the death of these nine persons the fund would
exceed nineteen million pounds; and, upon the sup-
position of only one person to take and a majority of
ten years, that the sum would exceed thirty-two mill-
lon pounds. The will was upheld, as within the limits
of the common-law rule, by the court of chancery in
1798, and by the House of Lords in 1805.?

By statute of 89 & 40 Geo. I1I (1709), c. 98, known
as the Thellusson Act or the Statute of Accumulations,
accumulation was forbidden beyond the life of the
grantor (or testator), twenty-one years from his death,
and during the minority of any person living or in
ventre sa mere at his death, or during the wminority of
any person who, under deed, or will, would, if of full
age, be entitled to the income.?

And such also is the law in- most of the States: so
that directions for accumulation beyond those limita-
tions are void.? See ALIENATIO, Rei; DEvisE, Execu-
tory; PERPETUITY. '

ACCUSARE. L. To layto one'scharge;
to accuse, g. v.

Accusare nemo se debet. No one is
obliged to accuse himself.

Nemo tenetur seipsum accusare. No oneis
bound to accuse himself.

Nemo tenetur seipsum prodere.

bound to betray or expose himself.

1t is the privilege of a witness not to angwer a ques-
tion where there i8 real, not imaginary, danger that
the answer may criminate himself."

The rule is intended to preserve the witness from
temptation to commit perjury.

A husband cannot testify against his wife, or vice
versa.* But a bankrupt must answer fully as to the
disposition of his property.* And a member of a pub-
lic corporation may be compelled to testify against
the corporation.® ’

The rule has been relaxed, and a difference made
between private crimes or those arising out of com-
merce or the private relations of society, and public
orimes or those relating strictly to the general welfare
of the state.' )

See CRIMINATE; STULTIFY; TURPITUDR

No one is

1 Thellusson v. Woodford, 4 Ves. 227-843; 11 ¢d. 118-50.

94 Kent, 284; Will. R. P. 806.

84 Kent, 346, 271; Pray v. Hegeman, 92 N. Y. 514-15
(1883); Scott v. West, 68 Wig. 574-82 (1885), cases.

41 Greenl. Ev. §§ 830, 840.

938 Pars. Contr. 519.

¢1 Greenl. Ev. § 331. See 1 Bl Com. 418; ¢ id. 206:
1§07 Mass. 181; 10 N. Y. 10, 83, .

* Whart. Max. 28; Broom, Max. 068, 970; 17 Am. Law
Rev. 798. .

ACCUSE. To charge with violation of
law; specifically, to charge with criminal
misconduct. See ACCUSARE.

Accusation. A charge that one has com:
mitted a misdemeanor or crime; also, the
act of preferring such a charge.

** To accuse” is to bring a charge against
one before some court or officer; and the

person thus charged is *“ the accused.” 1

A threat to accuse of a crime does not refer to ac-
cusing by way of railing, or slander, or bearing false
witness under a separate accusation made by others,
but the institution or participation in the institution
of a criminal charge before some one held out as com-
petent to entertain such a charge in lawful course.®

See CRIME; EXAMINATION, 2; INDIOTMENT; STATE-
MENT, 1.

ACCUSTOMED. See CusroM; HABIT.

Where a deed conveyed a water privilege with the
power and appurtenances as they then existed, and
with the right to rebuild a dam, and to pass and re-
pass in the use of the same over the ** accustomed
way,” it wasiheld that the right of way must be re-
garded as limited to the last accustomed way.?

ACKNOWLEDGMENT. Owning to;
avowal, admission.

1. A statement by a debtor that a claim,
barred by the statute of limitations, is still a
valid obligation. ' )

Takes the case out of the statute, and revives the
original cause of action.

An acknowledgment which will revive the original
cause of action must be unqualified and unconditional.
It must show positively that the debt is due in whole
or in part. If connected with circumstances which
affect the claim, or If conditional, it may amount to
a new assumpsit for which the old debt is a sufficiens
consideration; or if it be construed to revive the orig-
inal debt, that revival is conditional, and the perform-
ance of the condition, or a readiness to perform it,
must be shown.?

A new promise, as a new cause of action, ought to
be proved in a clear and explicit manner, and be in its
terms unequivocal and determinate; and, if any con-
ditions are annexed, they ought to be shown to be per-
formed. If there be no express promise, but a promise
to be raised by implication of law from the acknowl-
edgment of the party, such acknowledgment ougnt to
contain an unqualified and direct admission of a sub-
sisting debt, which the party is liable and willing to
pay. If there be accompanying circumstances which
repel the presumption of a promise or intention to pav:
if the expressions be equivocal, vague, and indetermi-
nate, leading to no certain conclusion, but at best to
probable inferences, which may affect different minas

' People v. Braman, 30 Mich. 468-70 (1874), cases,
Graves, C. J. See also Commonwealth v. Andre~e,
132 Mass. 264 (1882).

% Ferriss v. Knowles, 41 Conn. 308 (1874). *

SWetzell v. Bussard, 11 Wheat. 315, 811-16 (1898),
cases, Marshall, C. J.
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i different ways, they ought not to go to a jury as
evideace of a new promise to revive the cause of action.
Any other course would open up all the mischiefs
agalnst which the statute was intended to gudrd inno-
cent persons, and expose them to the dangers of being
entrapped in careless conversations, and betrayed by
prejudices. 1t may be that in this manner an honest
debt may sometimes be lost, but many unfounded re-
oo veries will be prevented.?

No case has gone the length of saying that there
must be an express promise to pay in terms. A clear,
distinct, unequivocal acknowledgment of a debt as an
existing obligation, identifying it so that there can be
po misfake as to what it refers to, made to a creditor
or his agent, takes a case out of the statute.?

*1 will pay the debt as soon as possible,” constitutes
a new and sufficlent acknowledgment.?

Acknowledgment does not necessarily imply words.4
See further ProxiSE, New.

2, The act of a grantor in going before a
competent officer and declaring that the in-
strument he produces is his act and deed.?

Also, the official certificate that such dec-

laration was made.

The acknowledgment or the proof which may au-
thorize the admission of a deed to record, and the
recording thereof, are provisions for the security of
creditors and purchasers. They are essential to the
validity of the deed as to those persons, not as to the
grantor.®

An acknowledgment, regular on its face, makes the
instrument evidence, without further proof, and fits it
for being recorded. The exact words of the statute
pead not be followed: it is sufficient if the meaning be
clearly and fully expressed.”

In the case of & wife, the certificate must show that
she was examined separate and apart from her hus-
band; that she was of full age; that the contents of
the deed were first made known to her; and that she
acted of her own free will. Otherwise, although re-
ocorded, her acknowledgment constitutes neither a
recurd nor notice.*

1 Bell v. Morrison, 1 Pet. 363 (1828), Btory, J. See
also Moore v. Bank of Columbia, 6 id. 91-04 (1832);
Fort Scott v. Hickman, 112 U. 8. 163 (1884); Green v.
Coos Bay Wagon Co., 28 F. R. 67 (1835), cases; Curtis
v. Sacramento, 70 Cal. 414-15 (1886); Chidsey v. Powell,
o Mo. 636 (1987).

8 Jones v. lantz, 63 Pa. 326 (1869), Sharswood, J.;
Wolfensburger v. Young, 47 ¢d. 517 (1864); Shaefer v.
Hoffman, 113 ¢d. 8 (1896), cases; 114 id. 858; 23 Alb.
Law J. 104-5 (1881), cases.

» Norton v. Shepard, 48 Conn. 141 (1880), cases.

¢ Bailey v. Boyd, 50 Ind. 208 (1877).

s (Short v. Coulee, 28 I11. 228 (1862), Breese, J.

¢ Lessee of Sicard v. Davis, 6 Pet. 136 (1832).

1 Wickersham v. Reeves, 1 Iowa, 417 (1855); Owen v.
Norris, 5 Blackf. 481 (1840); Becker v. Anderson, 11
Neb. 497 (188]); Spitznagle v. Vanheesch, 13 id. 338

SRL).

“os’le Paxtun v. Marshall, 18 F. R. 861, 864-68 (1883),
cases: Young v. Duvall, 100 U. 8. 577 (1888); McMullen
e. Eagan, %1 W. Va. 24445 (1889), cases; Watson v.

Conveyance of the estates of married women by
deed, with separate examination and acknowledg-
ment, has taken the place of the alienation of such
estates by * fine " in a court of record under the law
of England. For fraud in levying a fine, the court of
chancery would grant relief, as in the case of any
other conveyance. And 80 now, her deed of convey-
ance does not bind her if her acknowledgment was
obtained by fraud or duress, or if, by reason of infancy
or insanity, she was not competent to make the con-
tract. Statute of 18 Edw. L (1200) enacted that if &
Jeme covert should be a party to a fine, she was first
to be examined by certain justices; aud If she dis
sented, the fine was not to be levied. This was held to
mean that the fine ought not to be received without
her examination and consent; but that if it was re-
celved, neither she nor her heirs could be permitted
to deny that she was examined and freely consented;
for this would be contradicting the record, and tend to
weaken the assurances of real property.

The object of statutes requiring the separate exami-
nation of the wife to be taken by an officer, to be cer
tified by him in a particular form, and to be recorded
in the public registry, is not only to protect her by
making it the duty o'f such officer to ascertain and to
certify that she has not executed the deed by compul-
sion or in ignorance of its contents, but to facilitate
the conveyance of the estates of married women, and
to secure and perpetuate evidence, upon which trans
ferees may rely, that the requirements of the law
have been complied with, The duty of the officer in-
volves the exercise of judgment and discretion, and
80 is a judicial or quasi judicial act. The conclusion
is that, except in case of fraud, his certificate, made
and recorded as the statute requires, is the sole and
conclusive evidence of the separate examination and
acknowledgment, and that, except where fraud in
procuring her execution is alleged, extrinsic evidence
of the manner in which the examination was con-
ducted is inadmissible.? .

‘Whenever substance is found in s certificate, obvi
ous clerical errors and all technical defects will, be
disregarded, and, in order to uphold it, the certificate
will be read in connection with the instrument and in
the light of surrounding circumstances.® See Exax-
maTION, 8; NoTicr, 1.

8. Admission of a fact; confession of guilt.
See CONFESSION, 2.

Michael, {d. 571-78 (1883), cases; Langton v. Marshall,
59 Tex. 298 (1883); Schley v. Pullman's Palace Car Co.,
120 U. 8. 575 (1887), citing Ill. cases; 1 Bl. Com. 444.

1 Hitz v. Jenks, 128 U. 8. 801-8 (1887), cases, Gray, J. .
In this case a notary had taken the acknowledgmeas
in the statutory form, and the wife admitted that the

was hers, but did not recollect executing the
deed, and denied that it was explained to her. Held,
there being no proof of fraud or duress, evidence to
impeach the certificate was properly rejected. See
also Davey v. Turner, 1 Dallas, *18 (1765); Lloyd =
Taylor, 4. *17 (1768); Cox v. Gill, 88 Ky. 669 (1886);
Davis v. Agnew, 07 Tex. 210 (1866); Cover v. Manaway,
115 Pa. 845 (1887).
1 King v. Merritt, S8up. Ct. Mich. (Oct. 18, 1887), cases
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ACQUAINTED. Implies a mutual ac-
quaintance; as where one swears that he is
“well acquainted” with an applicant for
naturalization.!

Having a substantial knowledge of the
subject-matter; as of the paper to which a
oertificate is affixed.?

ACQUETS. See PURCHASE, 8.

ACQUIESCENCE.! A keeping quiet:
oonsent inferred from silence or from failure
to object, the person to be charged having
knowledge of the essential facts. Tacit en-
couragement to an act done; assent,

Imports mere submission, not approbation; as when
it is said that the board of trustees of a college acqui-
esced in legislation affecting their charter.

Tmplies such knowledge of facts aswill enable the
party to take effectual action. One may not then rest
until the rights of third persons are involved and the
situation of the wrong-doer is materially changed.*

Where a person tacitly encourages an act to be done,
he cannot afterward exercise his legal right in oppo-
sition to such cc it this ag t induced
the other party to change his position, 8o that he will
be pecuniarily prejudiced by the assertion of such ad-
versary claim.®

Bee further As¥iRM, 2; EsToPPEL; SILENCE; 8TALE;
WAIVER.

ACQUIRE." Toobtain, procure: as, toac-
quire property, a domicil. Compare HoLbp, 6.

Acquired.*In the law of descent, includes
lands that come to a person in any other way
" than by gift, devise, or descent, from an an-

cestor.” 8

After-acquired. Obtained after some event
or transaction: as, property acquired after
an adjudication in bankruptcy, or after a
judgment has been entered.

Acquisition. Procuring a thing — spe-

" cifically, property; also, the property itself.
See INHERIT; PURCHASE, 2, 8,

Original acquisition. When, at the mo-
ment, the thing is not another’s, 1. e., is ac-
quired by first occupancy — by accession,

- intellectual labor, ctc. Derivative acquisi-

1 United States v. Jones, 14 Blatch. 90 (1877).

% Bohan v. Casey,5 Mo. Ap. 106-7 (1878).

S L. acquiescere, to rest in or upon: quies, quiet.

¢ Allen v. McKean, 1 Sumn. 314 (1833), Story, J.

$Pence v. Langdon, 99 U. 8. 581 (1878), Swayne, J.
Bee also Matthews v. Murchison, 17 F. R. 766 (1883);
Ramsden v. Dyson, L. R., 1 H. L. 129 (1865).

¢Swain v. Seamans, 9 Wall. 254, 267, 274 (1869), Clif-
ford, J.

' L. acquirere, to get, obtain: quaerere, to seek.

® Re Millars' Wills, 2 Lea, 61 (1875); Donahue's Estate,
36 Cal. 832 (1868).

tion. When the thing is obtained from an-
other by his act or the act of the law; as in
cases of yift, sale, forfeiture, succession, mar-
riage, judgment, insolvency, intestacy.!

The property that a bankrupt acquires, after he has
devoted all his possessions to the payment of his debts,
is his individually.®

Where one makes a deed of land as owner and sub-
sequently acquires an outstanding title, the acquis-
tion enures to the grantee by estoppel.? See under
COVENANT, 1. .

A judgment may not be a lien upon after-acquired
land, unless specially made so, as by & scire facias of

some analogous proceeding.¢
ACQUIT. F. Exonerated, acquitted,
cleared.

Autrefois acquit. Formerly acquitted.
Opposed, autrefois convict. A plea in bar,
that the accused has already been cleared of
the charge.? See ACQUITTAL, Former,

ACQUITTAL. Setting free; deliverance
from a charge or suspicion of guilt; the act
or action of a jury in finding that a person
accused of a crime is not guilty.

Acquitted. *‘Set free or judicially dis-

‘| charged from an accusation; released from a

debt, duty, obligation, charge, or suspicion
of guilt,” ¢

Refers to both civil and criminal prosecutions.®

Acquittal in fact. A verdict of not
guilty. Acquittal in law. A dischargeby
operation of law ; as, where one is held as an
accessary and the principal is acquitted.?

Former acquittal. An acquittal in a
former prosecution.

When the facts constitute but one offense, though
divisible into parts, a final judgment on a charge of
one part bars a prosecution for another part. When
the facts constitute two or more offenses wherein the
lesser is necessarily involved in the greater, and the
facts necessary to convict on a second prosecution
would necessarily have convicted on the first, then the
first judgment bars another prosecution.?

The greater includes the lesser crime.® Compare
CoxvicrioN, Former.

1[2 Kent, 855, 886.]

 Allen v. Ferguson, 18 Wall. 4 (1873).

8 Irvine v. Irvine, 9 Wall. 623 (18689).

¢See Loomis v. Davenport, &c. R. Co., 17 F. R. 3%
(1882); 1 Jones, Mortg. § 157. See gerferally Babcock
v. Jones, 15 Kan. 801 (1875), cases; 21 Cent. L. J. 500-9
(1885), cases.

#See 4 Bl. Com. 885,

¢ Dolloway v. Turrill, 26 Wend. 400 (1841): Webster

7 (2 Coke Inst. 364.)

sState v. Elder, 65 Ind. 285-86 (1879), cases; 58 N. H.
257, 4Cr. L. M. 411,

* 18 Cent. Law J. 892-94 (1884), casea
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ACQUITTANCE. A written discharge
from the performance of a duty; also, the
writing itself.

Includes a common receipt for money paid.}

A receipt for damages may operate as an acquit-
tance, when not a release.®

An acquittance under seal is & ** release,” g. v.

ACRE. Formerly, in discussing the law
of real estate, for brevity, * black acre™ and
** white acre” were used to distinguish par-
oels. See ESTIMATE; MORE OR LEss.

ACT. 1. A thing done or performed; the
exercise of power; an effect produced by
power exerted.? See ACTUM.

‘“Act” and “intention™ may mean the same as
“act " alome, for act implies intention, as in the ex-
pression * death by his own act or intention." ¢

A service running through several days, as, inven-
torying attached goods, may be treated asone act.®

The law deals with the acts of men as members of
society under a contract koneste vivere, alterum non
laedere, suum cuigue triduere; to live honorably, hurt 4
nobody, and give to every one his due.®

Acts are spoken of as unintentional and as
intentional, wanton, malicious, and criminal ;
a8 of omission and of commission; as reason-
able; as of diligence, and of negligence; as
of ownership, of sufferance, of trespass; as
of concealment and of fraud; as overt; as

judicial, and a8 ministerial, gq. v.

Something superhuman, or something in
opposition to the act of man,!

Every *“act of God" is an ‘‘inevitable accident,"
because no human agency can resist it; but it doee not
follow that every inevitable accident is an act of God.
Damage done by lightning is an inevitable accident,
and also an act of God, but the collision of two ves-
sels, in the dark, is an inevitable accident, and not an
act of God.? :

That may be an *inevitable accident which no
human foresight or precaution can prevent; while
‘“*act of God " denotes a natural accident which could
not happen by the intervention of man. The latter
expression excludes all human agency. Moreover, to
excuse a carrier, the act of God must also be the
immediate, not the remote, cause of the loss.?

Courts and writers have differed as to whether *‘ un-
avoidable accident™ in a bill of lading is exactly
equivalent to the exception of the common law * act
of God or of the public enemies.” Some treat *in-
evitable accident,” * perils of the sea,” * of naviga-
tion,” “ of the road,” as equivalent to the * act of
God * as this phrase is used by judges and lawyers;
and others treat them as expressing different ideas.
Others again view them as identical for the purpose
of making ‘‘ Inevitable accident ' mean * act of God,”
in the sense of a sudden and violent act of nature;
while others make them equivalent in order to make
“act of God " mean any accident which the carrier
cannot, by proper care, foresight, and skill, avold.
Many cases overlook the common custom of mer
chants (the law in such matters) that all bills of lad-
ing contain an exception against losses by inevitable

What ought to bedone is readily pr d. What
ought not to be done, when done, may be valid.
Equity treats that as done which ought to be done.
He who can and ought to forbid, commands, if he does
oot forbid. He who fails to prevent what he can pre-
vent, does the act himself. - When anything is pro-
hibited, everything by which it may be done is also
prohibited. When more is done than ought to be
done, that which it was proper to do, is accepted as
rightly done. What cannot be done directly cannot
bedone indirectly. Every act involves its usual conse-
quences, ¢. v. See also ESToPPEL; RELATION, 1; VALID.

Act of bankruptcy. An act which ex-
poses a debtor to proceedings in a court of

bankruptcy, . v.

Aot of God. Such inevitable accident
as cannot be prevented by human care, skill
or foresight; but results from natural causes,
such as lightning and tempest, floods and
inundation.?

1 State v. Shelters, 51 Vt. 104 (1878), cases.

3 Mitchell v. Pratt, Taney, 448 (1841).

8 See Chumasero v. Potts, 2 Monta. 284-85 (1873).
¢Chapman v. Republic Life Ins. Co., 6 Biss. 240

'1874).
¢ Bishop v. Warner, 19 Conn. 467 (1849).

¢ Bl. Com. 40: Justinian.
* McHenry v. Philadelphia, &o. R. Co., 4 Harr., Del.,

) (1848), Booth, C. J.

ident, perils of the sea, etc. If a man signs a bil}
containing the technical phrase *“act of God ' he wil}
be held according to the usual custom of commerce.

The maxim actus Dei nemini facit injuriam does
not appear to be different from lex non cogit ad im-
possibilia, impotentia t legem, impossidili:
nulla obligatio est, and other maxims of the Roman
law. '

_**Act of God" no more excludes human agency
than do such terms as Deo volente, Deo juvante, ex
visitatione Dei, Providential dispensation, or the
Roman terms fataliter, divinitus, casus fortuitus,
damnum fatale, all which originally referred to the
intervention of the gods, in the sense that the appro-
priate human agency was powerless.

When rights depend upon the life of a man, they
end with hig death, which is called an ‘“‘ act of God,"
whether from nature, accident, carelessness, or sul-
cide.4

! Chicago, &c. R. Co. v. Sawyer, 60 Ill. 289 (1873),
cases, McAllister, J.

% Fergusson v. Brent, 12 Md. 83 (1857), Le Grand, C. J.
See also The Charlotte, 9 Bened. 6-16 (1877), cases; 10
id. 810, 812, 820.

3 Merritt v. Earle, 20 N. Y. 117-18 (1864), Wright, J.;
Michaels v. N. Y. Central R. Co., 80 id. 571 (1884),
cases.
¢ Hays v. Kennedy, 41 Pa. 879-80, 881, 882 (1861),
cases, Lowrie, C. J. Dissenting opinjon by Thompson,
J., 8 Grant, 857-64, cases: *‘ An opinion characterized



ACT

ACT

The law was first established by the courts of
England with reference to carriers by land, on whom
the Roman law imposed no liability beyond that of
other bailees for reward. Nor did the Roman law
make a distinction between inevitable accident aris-
ing from what in English law is termed * the act of
@God,” and inevitable accident arising from other
causes, but, on the contrary, afforded immunity to
the carrier, without distinction, whenever the loss re-
sulted from * casus fortuitus,’ * damnum fatale,” or
*vis major '— unforeseen and unavoidable accident.

It is not under all circumstances that inevitable

socident arising from the so-called act of God will,
any more than inevitable accident in general by the
Roman and continental law, afford immunity to the
earrier. This must depend upon his ability to avert
the effects of the vis major, and the degree of dili-
gence,which he is bound to apply to that end.
# All causes of inevitable accident may be divided
fnto two classes: those which are occasioned by the
elementary forces of nature unconnected with the
agency of man or other cause; and those which have
thelr origin, in whole or {n part, in the agency of man,
whether in acts of commission or omission, of uon-
feasance or mis-feasance, or in any other cause inde-
pendent of the agency of natural forces.

It is not because an accident is occasioned by the
agency of nature, and therefore by what may be
termed the *“ act of God,” that it necessarily follows
that the carrier is entitled to immunity. The carrler
s bound to do his utmost to protect the goods from
loss or damage, and if he fails herein he becomes
liable from the nature of his contract. If by his de-
fault in omitting to take the pecessary care, loss or
damage ensues, he remains responsible, though the
so-called act of God may have been the immediste
cause of the mischjef.

What Story says of ‘“‘perils of the seas™ applies
equally to such perils coming within the designation
of “‘acts of God.” That is, all that can be required of
the carrier ig that heshall do all that {s reasonably and
Practically possible to insure the safety of the goods.
4f he uses all the known means to which prudent and
experienced carriers ordinarily have recourse he does
all that can be reasonably required of him; and if,
ander such circumstances, he is overpowered by storm
or other natural agency, he is8 within the rule which
gives immunity from the effects of such vis major as
the act of God. It is, therefore, erroncous to say that
the vis major must be such as *no amount of human
care or skill could have resisted " or the injury such
a8 * no human ability could have prevented.” !

by fine discrimination, and by accurate research," 1
Smith's Lead. Cases, 418, where extended quotation
s made from f{t.

1 Nugeat v. Smith, L. R, 1 C. P. D. 428-30, 435-36
(1878), cases, Cockburn, C. J.; 1 Story, Bailm. § 512 (a).
The defendant received a mare to be carried by him
as a common carrier by sea. The jury found that her
death was caused partly by very rough weather and
partly from struggling due to fright, and that the de-
fendant had not been negligent. The Court of Ap-
peals reversed the lower court, holding that the
dotendant was not liable for the value of the animal.

‘Where, in an action for the loss of goods, the de-
fense is *‘an act of God " [an unusual flood], the bur
den of showing that the negligence of the carrier
co-operated to produce the loss is on the shipper.
Such defense may be shown under a general denial.!

Where a duty is imposed upon & person by law he
will not be absolved from llability for non-perform-
ance occasioned by an act of God, unless he has ex-
pressly stipulated for exemption.?

See further ACCIDENT; CARRIER; CoNDITION; Possi-
BILITY.

Act of honor. Acceptance or indorse-
ment of protested paper, to save the credit
of a name thereon. See HONOR, 1.

Act of the law. The operation of legal
rules upon a fact or facts; operation of law.?

A common expression is “act and operation of
law.”
 Bucgession to property, surrender of leases, and
some divorces are said to be created by act of the
law.¢

An act of the l]aw exonerates from liability.?

- 2. A formal written statement that some-
thing has been done; as, that an instrument
is the maker's act and deed. See ACKNOWL
EDGMENT, 2,

8. A law made by a legislative body.

Used abstractly, or with reference to a particular
statute: as, an act of Assembly, of Congress, of legis-
lation, or of the legislature; the Civil Rights Act, the
Confiscation Acts, the Factor's Act, the Inter-State
Commerce Act, the Legal Tender Act, Recording Acts,
the Riot Act, Tenterden's Act, the Tenure of Office
Act, qq. v.

Enact. To establish in the form of posi-
tive law, or by written law. Whence enact-
ment.

Enacting clause. The section of a bill or
statute which establishes the whole' docu-
ment as a law. Commonly begins * Be it
enacted, eto.,” that is, by the Senate and
House of Representatives (or the People) of a
State, or of the United States.

The section of a statute which defines an offense is
not the enacting clause.*

* Act of Congress " is as strong and unequivocal as
“gtatute of Congrees." !

The legislature, in exercising a power conferred.

1 Davis v. Wabash, &c. R. Co., 89 Mo. 349-53 (134,
cases, Ray, J. Same case, 25 Am. Law Reg. 650 (1847)
b. 638-60, cases.

% Central Trust Co. v. Wabash, &c. R Co., 81 F K
441 (1887).

€17 Wall. 873, 876.

48ee 1 Bl. Com. 128; 18 Wend. 400; ¢ Barb
2 Whart. Ev. §§ 858-62.

8 Taylor v. Taintor, 16 Wall. 878 (1872).

¢ United States v. Cook, 17 Wall. 178 (1876).

' United States v. Smith, ® Mas. 151 (1820, Story J

1w
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emacts laws, and & law ig called a statute or an *“‘act.”
« « . All legislative acts are laws; if not laws, then
they are not acts of legislation.!

A proposed law is embodied in a dill. When this
bill is duly passed by the legislative body it becomes
an act of that body. When the executive department
signs or approves such a bill it becomes a l1aw.?

General or public act. A statute which
binds the community at large. Private or
special act. Such act as operates only upon
particular persons and private concerns.

Special or private acts are to be formally shown
and pleaded, else the judges are not bound to notice
them.? .

There is no statute fixing the time when acts of
Congress shall take effect, but it is settled that where
Bo time is prescribed, they take effect from their date.
Where the language employed is * from aud after the
passage of this act,” the same result follows. The act
becomes effectual from the day of its date. In such
oases it is operative from the first moment of that
day, fractions of the day not being recognized.¢

A thing is done in pursuance of an act when the
person who does it is acting honestly, under the powers
which the act gives, or in discharge of the duties which
ft taposes.*

8See further Law; LEOISLATE; STATUTE

ACTA. . See AcTUm.

ACTING. Performing; serving: attend-
ing to the duties of an office; as, the acting —
executor, partner, commissioner of patents,
reporter of decisions.

Attached to an officer’s title, designates not an ap-
pointed incumbent, but merely a locum tenens who is
performing the duties of an office to which he does
oot himself claim title.®

ACTIO. L. A doing, performing: an
action, or right of action.

Actio non accrevit infra sex annos.
The action has not accrued within six years:
the right of action has not arisen, etc.

The Latin form of the plea of the statute of limita-
tions. In strictness, appropriate only when the action
has accrued subsequently to the promise. To an ao-
tion on the promise, the plea i8 non assumpsit infra
sex annos.' B8ee AOCRUE, &

Aoctio personalis moritur cum per-
sons. A personal action dies with the person.

Applies to actions merely personal, arising ex de-
lécto, for wrongs actually done by the defendant, such

1 People v. Tiphaine, 13 How. Pr. 76-77 (1856).

* Chumasero v. Potts, 2 Monta. 284-85 (1873).

81 Bl. Com. 86; Unity Township v. Burrage, 108 U. 8.
@4 (1880).

¢Lapeyre v. United States, 17 Wall 198 (187%),
Swayne, J. See also 7 Wheat. 211; 1 Gall. 62; 20 Vt.
58; 21 id. 619; 1 Kemt, 457.

¢$8mith v. Shaw, 21 E. O. L. 196 (1820).

¢ Fraser v. United States, 16 Ct. CL 514 (1600).

73 Bl. Com. %08,

as trespass, battery, slander: in which the actiom
cannot be revived by or against any representative.
But actions arising ex contractu, by breach of prom-
ise, in which the right descends to the representative,
may be revived: being actions against the property
rather than against the person.}

Expresses the rule at common law with regard to
the surviving of personal actions arising &x delicto,
for injuries to the person, personalty, or realty. By
4 Edw. ITI (1831), c. 7. the rule was so modified as to
give an action in favor of a personal representative for

- injuries to personalty; by 8 and 4 Will. IV (1883), c. 48,

an action was given against personal representatives
for injuries to personalty or realty;® and by 9 and 10
Vict. (1846), c. 28, known as Lord Campbell's Act, a
right of action for damages for the death of the person
injured by the wrongful act, neglect, or default of
another, is given to near relatives — husband, wife,
parent, child. These statutes have been followed in
this country.

At common law actions on penal statutes do not
survive. Congress has not changed the rule with re-
spect to actions on the penal statutes of the United
States.? See further Danaaxs.

Non oritur actio. A right of action does
not arise — ex dolo malo, out of a fraud ; —ex
nudo pacto, out of an engagement without a
consideration ;— ex pacto llicifo, upon an
unlawful agreement;— ex turpi causa or
contractu, out of an immoral cause or con-
tract. ’

Whenever {llegality sppears, whether the evidence
comes from one side or the other, the disclosure is
fatal to the case. Consent cannot neutralize its effect.¢
Whatever the oontamination reaches it destroys
See further DxLioTUNM, In pari, etc. .

ACTION. 1. Doing a thing, the exercise
of power, physical or legal; the thing itself as
done; an act, q. v.: as, legislative, judicial,
executive action, gq. v. See CAUSE, 1 (1).

2. “The lawful demand of one’s right " 84—
in a court of justice.$ :

An abstract legal right in one person to
prosecute another in a oourt of justice; a
“guit” is tha actual prosecution of that
right.?

An action or suit is any proceeding for the

13 Bl Com. 38

% Russell v. Sunbury, 87 Ohio 8t. 874 (1881). See also
Henshaw v. Miller, 17 How. 219 (1854); Mitchell v.
Hotchkiss, 48 Conn. 16 (1880); Tufts v. Matthews, 10 F.
R. 610-11 (1882), cases; 55 Mich. 838; 143 Mass. 805, o

8 Schrefber v. S8harpless, 110 U. 8. 80 (1884).

¢ Coppell v. Hall, 7 Wall. 555-80 (1865), cases; Ewell
v. Daggs, 108 U. 8. 149 (1883), cases; 107 Mass. 440; 98
N. Y. 85; Broom, Max. 297, 729.

¢3 Bl. Com. 116.

¢ McBride's Appeal, 72 Pa. 483 (1873),

* Hunter's Will, 6 Ohio, 501 (1854).
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purpose of obtaining such remedy as the law
allows.!

In any legal sense, action, suit, and cause
are convertible terms.2

The * cause ™ of this lawful demand, or the reason
why the plaintiff can make such demand, is some
wrong act éommitted by the defendant, and some
damage sustained by the plaintiff in conseq
thereof: the two elements must unite.? See further
Cause, 2.

Bince all wrongs may be considered as merely a
privation of right, the plaim, natural remedy for every
speoies of wrong is the being put in poesession of the
rightagain. This may be effected by a specific delivery
or restoration of the subject-matter to the legal owner,
or, where that is not possible or at least not adequate,
by making a pecuniary satisfaction in damages. The
instruments whereby this remedy is obtained are a
diversity of actions or suits. The Greeks and Romans
had set forms of actions for the redress of distinct
injuries. Our actions are founded upon original
writs, and these are alterable by legislation only. The
several suits, or remedial instruments of justice, are
actions personal, real, and mixed.¢

Whether a writ of error, a quo warranto, 8 manda-
mugs, a scire facias, a suit in partition, a suit in equity,
& summary proceeding — in some of which the court is
the actor,—are actions, in the strict sense, has been
variously decided. .

Action in personam. An action against
the person (of the defendant). Action in
rem. An action against a thing — an inani-
mate object out of which satisfaction is
sought. See REs, 2.

Action of contract or ex contractu.
An action for the recovery of damages upon
a broken contract. In form: assumpsit,
debt, or covenant (gq. v.) — all founded on
promises. Action of tort or ex delicto.
An action for the recovery of personalty
withheld, or damages for a wrong not a
breach of contract. In form: trespass, case,
trover, replevin, or detinue (gq. v.)— all
founded on torts or wrongs.3

Action on the case. See CaSE, 8.

Actionable. That for which an action
may be maintained; opposed to non-action-
able: as, actionable — fraud, defamation.

Words are ‘ actionable per se* when the natural
consequence of what they impute is damage.® Sece
LIBEL, 5; SLANDER.

' Harris v. Insurance Co., 85 Conn. 812, 811 (1868);
Magill v. Parsons, 4 id. 822 (1822),

3 Exp. Milligan, 4 Wall. 112 (1866), Davis, J.; 2
McCrary, 190; 18 Blatch. 447; 60 Wis. 478,

8 Foot v. Edwards, 8 Blatch. 813 (1855), Nelson, J.

43 BL Com. 116-17.

$See 8 Bl. Cow. 117; 18 F. R. 537.

¢ Pollard v. Lyon, 91 U. 8. 226 8 (1875), casea.

Amicable action. . An action entered of
record by agreement and without the service
of process, to obtain the judgment of the
court in a matter of common interest. Op-
posed, adversary action,

Civil action. Recoversa private rightor
compensation for deprivation thereof. Crim-
inal action. Is instituted by the state for
an offense to the community or to society.

Civil actions include actions at law, suits in chan-
cery, proceedings in admiralty, and all other judicial
controversies In which rights of property are In-
volved.! .

Civil aetion is used in contradistinction to criminal
action; as, in the act of July 2, 1864, relating to par-
tieg as witneeses.? |

Common-law action. An action main-
tainable at common law. Statutory aoc-
tion. Such form of action as is given by
legislative enactment. See REMEDY, Cumu-
lative.

Cross action. An action brought by the
defendant in a suit against the plaintiff upon
the same subject-matter, the particular cause
of action not being available as set-off in the
first suit. See SET-OFP.

Equitable action. An action for money
had and received is sometimes so called.

Yet, in the absence of special circymstances, courts
of equity refuse jurisdiction, because the remedy at
law is complete.? See AssumpsrT, Implied.

Fictitious action. A suit upon a wager,
and under pretense of a controversy, to ob-
tain a judicial opinion upon a question of
law. See FICTITIOUS, 1; ISSUE, 8, Feigned.

In action. That for which a suit will lie
or is pending. See CHOSE.

Joint action. A suit in which all per-
sons obligated or interested on one side of a
controversy appear as co-plaintiffs, and all
obligated or interested on the other side are
made co-defendants. Joint and several
action. A suit by either one or all persons
on one side as plaintiff or co-plaintiffs, and
against either one or all on the other side as
defendant or co-defendants. Separate ac-
tion. Such action as each person must

1United States v. Ten Thousand Cigars, 1 Woolw.
125 (1867).

2 Green v. United States, 9 Wall. 658 (1869). And see
1 Dill. 184; 28 Conn. 580; 60 Ga. 647; 104 Ind. 6, 18; 8
Monta. 70; 51 N. H. 383; 1 Barb. 15; 14 Abb. Pr. 838; «4
Pa. 130; 48 Vit. 297,

s Wallis v. SheHy, 30 F. R. 748 (1887); daines v. MD-
ler, 111 U. 8. 897-98 (1884), cases.
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bring when several complainants cannot pur-
sue a joint remedy. See further JOINT.

Local action. A suit maintainable in
some one jurisdiction exclusively. Transi-
tory action. A suit maintainable wherever

the defendant can be found.

: In “local actions," where the poasession of land or
damages for an actual trespass or waste, etc., affect-
ing land, is to be recovered, the plaintiff must declare
his injury to have happeuned in the very place where
it bappened; but in * transitory actions,” for an in-
jury that might have happened anywhere, as in debt,
detinue, slander, the plaintiff may declare in what
county he pleases. . . . Transitory actions follow
the person of the defendant; territorial suite must be
discussed in the territorial tribunal.!

Actions are deemed * transitory * when the transac-
tions on which they are founded might have taken
place anywhere; and ‘‘local,” when their cause is, in
its nature, necessarily local.?

Actions which do not seek the recovery of land
may be ‘“local " by common law because they arise
out of some local subject or from the violation of
some local right or interest; as, waste, treepass guare
clausum, actions on the case for nuisances to houses,
for disturbance of a right of way, for the diversion of
@ water-course, and the like: also, replevin. These
actions are personal and local.?

When the action by whicha remedy is to be en-
forced is personal and transitory the defendant may
be held liable in any court to whoee jurisdiction he
oan be subjected by personal process or by voluntary
appearance. Thus, as an action in the nature of tres-
pass to the person is transitory, the venue is immate-
rial.¢ 8ee ACTOR, 1, Sequitur, etc.

Penal action. A -suit brought by an
2fficer of government to recover a penalty
imposed by statute. Popular action. An
action also for a penalty, maintainable by
any person, Compare Qui tam aclior. See
FORFRITURE; PENALTY,

Qui tam action. Qui tam: who as well.
The emphatic words in the Latin form of a
declaration in an action by an informer for a
penalty.

Civil in form, but dedgned to recover a penalty im-
posed by s penal statute; therefore, partially at least,
eriminal in nature.®

Sometimes one part of a forfeiture, for which
popular action will le, is given to the king, to the

1[3 Bl. Com. 294, 884.

8 Livingston v. Jefferson, 1 T'rock. 200 (1811), Mar-
shall, C. J. :

8 Hall v. Decker, 48 Me. 258-57 (1860).

* Dennick v. Central R. Co. of New Jersey, 103 U. 8.
17-18, 21 (1880), cases; Livingston v. Jefferson, ¢ Hughes,
611-18 (1811), Marshall, C. J.; Oliver v. Loye, 59 Miss.
821-28 (1581), cases; R. 8. §§ 73945, cases.

sState v. Kansas City, &c. R. Co., 8 F. R. 726 (1887),
Brewer, J.; R. 8. Mo. § 1708, .

poor, or to some public use, and the other part to the
informer or prosecutor: and then the suit is called a

‘qui tam action, tecause brought by a person * qui

tam pro domino rege, quam pro se ipso"— as much
for his lord the king, as for his own self.

If the king commences the suit he has the whole
forfeiture. If any one has begun such action, no
other person then can pursue it; and the verdict in
the first suit bars other actions. This caused offend-
ers to induce their friends to begin suit, in order to
forestall and prevent other actions:” which practice is
prevented by 4 Hen. VII (1488), c. 20, enacting that no
recovery, otherwise than by verdict. obtained by col-
lusion, shall be a bar to any other action prosecuted
bona fide.! That being the law in England in 1776,
such action cannot be prosecuted in the name of an
informer unless the right Is disdnct.ly given by stat-
ute.?

Real action. An action whereby the
plaintiff claims title to lands or tenements,
rents, commons, or other hereditaments, in
fee-simple, fee-tail, or for term of life. Per-
sonal action. Such action whereby a man
claims a debt, or a personal duty or damages
in lieu thereof, or damages for some injury
to his person or property. Mixed action.
Partakes of the nature of both of the for-
mer — by it real property is demanded, with
personal damages for a wrong sustained.3

A “real action™ is brought for the specific recov-
ery of lands, tenements, or hereditaments. It in-
cludes every form of act!on where the judgment is
for the title and possession of the land demanded; as,
ejectment. A ‘‘mixed action  {s brought for the spe-
cific recovery of land, as in a real action, but has
Joined with this claim one for damages in respect to
such property; as, actions of waste and dower. A
¢ personal action *’ {8 brought for the specific recovery
of chattels, or for da or other redress for breach
of contract and other injuries of every description,
the specific recovery of lands and tenements only ex-
cepted.* See Acrio, Personalis, etc.

Right of action. Right to bring a suit;
such right as will sustain a suit; in particu-
lar, a right of remedy or recovery at law.%

See Acrmo; Book-Accouxnt, Action of; CIRrcuiTT;
CoMMENCE; CONSBOLIDATE; DISCONTINUANCE: FoRW, 2;
Gist; Issux, 8; MuLTIPLICITY; PARTY, 2; PexD; Pro-
CEEDING; PRroOCESS, 1; RES, 2.

ACTIVE. 1. Produced by exertion; re-
sulting from intentional action; opposed to
passive: as, active — deceit, waste, qq. v.

2. Requiring intelligent direction, personal

18 BL Com. 161-62.

3 0'Kelly v. Athens Manuf. Co. 36 Ga. 52 (1807).

8 [3 Bl. Com. 117-18.

¢ [Hall v. Decker, 48 Me. 255-50 (1860).

& As to premature actions, see 21 Cent. I.sw J. 40112
(180), cascs.
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exertion; opposed to passive: as, an active —
trust, use, gq. v.

ACTOR. 1. Lat. A doer; a plaintiff.
See CAVEAT, Actor.

, Actor sequitur forum rei. The plaint-
iff follows the forum of the thing— the
thing in suit, or the residence of the defend-
ant.! C

Personal actions are to be brought before the tribu-
nal of the defendant's domicil. Actions for collisions
between vessels may be brought where neither party
resides: on the ground that a quasi-contract arises on
the part of the wrong-doer to pay the damage he has
caused, and that the place of performance is taken to
be the port at which the injured vessel first arrives.?
See AcTroN, 2, Local.

Actori incumbit probatio. On the
plaintiff rests the proving — the ‘‘ burden of
proof,” q. v.

2. Eng. (1) A doer, a performer: as, the
chief actor in a crime.? See PRINCIPAL, b.

He who institutes a suit; a plaintiff,4 g. v.

He who avers a matter as a fact or law,

(2) A stage-player. See REVIEW, 8.

ACTUAL. Existinginact: really acted;
real, at present time; as a matter of fact.
Opposed, constructive: speculative, implied,
legal.

An assault with * actual " violence is with physical
force put in action, exerted upon the person assailed.®

It is-common to speak of an actual or the
actual — annexation of a fixture, appropria-
tion of a thing, attachment, battery, break-
ing, close or curtilage, cost, costs, damage,
delivery, escape, eviction, fraud, knowledge,
levy, loss, malice, notice, occupation, pay-
ment, possession, presence, seizure, use,
value, violence, gq. v.

ACTUM; ACTUS. L. A thing done:
an act; action,

Acta exteriora indicant interiora se-
oreta. Outward acts evince the inward pur-
pose. See OVERT; WILL, 1.

Actus curiee neminem gravabit. An
act of the court shall oppress no one.

A court will not suffer a party to be prejudiced by

{ts own action, as, by delay. On this principle orders
are sometimes entered nunc pro tunc,* q. v.

12 Kent, 462.

$ Thomassen v. Whitwell, 9 Bened. 115 (1877).

¥ See 4 Bl. Com. 84

¢8ee 3 Bl. Com. 25.

s State v. Wells, 31 Conn. 218 (1863). See 16 Op. Att-
Gen. ¢47, ¢45.

¢ See Cumber v. Wane, 1 Sm. L. C. *44445; 108 U. 8.
@ 119 id. 506; 8 Col. 286; Broom, Max. 10

Actus Dei nemini facit injuriam. An
act of God does wrong to no one.

No one is responsible in damages for the result of
an {nevitable accident, g. v.

Actus legis nemini facit injuriam.
An act of the law wrongs no man. *

An act of the law is to be g0 limited in its operation
that no right shall be prejudiced.?

Actus non facit reum, nisi mens sit
rea. An act does not make a man a crimi-
nal, unless his intention be criminal.

To constitute & crime the intent and the act must
concur: a mere overt act, without wrongful intention,
does not make guilt.? See CoxsxQUENCESs; MALICR.

AD. L. At, to, for; according to; on ao-
count of.

In compounds assimilates with the consonant fol-
lowing, becoming ac-, af-, §g-, al-, an-, ap-, ar-, as-, at~.

Ad colligendum. For collecting (the
goods). See under ADMINISTER, 4.

Ad damnum. To the loss. Bee Dam-
NUM.

Ad diem. On the (very) day. See DiEs

Ad filum. To the line. See FILUM.

Ad hoo. On this (subject).

Ad idem. To the same (thing or effect)
See ASSENT.

Ad interim. In the meantime; tempo
rarily.,

Said of one, as an assignee, who serves in the plao
of another; also, of a receipt for a premium paid.
pending the approval of e risk in insurance agains’
fire. See INTERIM.

Ad litem. For the suit. See GUARDIAN, 2
~ Ad majorem cautelam. For the sake
of caution. See CAUTELA,

Ad medium filum. To the middle line.
See FILUM.

Ad pios usus. For religious purposes.
See Usk, Pious, p. 1074.

Ad queestionem. See QUAESTIO.

Ad quem. To which. See A, 5, A quo.

Ad quod damnum. To the loss which,
See DAMNUM.

Ad sectam. At the suit of. BSee SUIT, 1.

Ad valorem. According to valuation.
See DuTY, 2.

ADDITION.? 1. Under a statute allow-
ing a mechanic’s lien upon an *‘ addition
to a former building,” the new structure
must be a lateral addition. It must occupy

1 2 Bl. Com. 128; 69 Ga. 400; Broom, Max. 127, 408.

84 Bl. Com. 8, 21; 4 N. Y. 159, 163, 195; Broom, Max
07,
S L. ad-dare, to add to.
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ground beyond the limits of the original
building.!

A change In s building by adding to its height, or
depth, or to the extent of it interior accommodations,
g an ** alteration,” not an addition.!

Additional. Given with, or joined to,
some other: as, an additional — building,
legacy, security.

Embraces the idea of joining or uniting one thing
t0 another 80 as to form an aggregate.®

** Additional security " i that which, united with or
joined to the former security, is deemed to make the
aggregate sufficient as a security from the beginning.®

2. A word or title added to the name of a
person to help identify him.

Addition of estate (status): yeoman, gentleman, es-
quire. Addition of degree: knight, earl, marquess,
duke — names of dignity. Addition of domicil: place
of residence. Addition of mystery or trade: scriv-
ener, laborer, etc.?

By 1 Hen. V. (1418), c. 8, an indictment must set
forth the Christian name, surname, and the addition
of degree, mystery, place, etc.¢ See NaME, 1.

ADDRESS. 1. The partof abill in equity
which describes the court.?

2. The name and residence of the drawee
in a bill of exchange. See PROTEST, 2.

ADEMPTION.® The act by which a tes-
tator pays to his legatee, in his life-time, a
general legacy which by his will he had pro-
posed to give him at his death; also, the act
by which a specific legacy has become inop-
erative on account of the testator having
parted with the subject." Whence adeem,
adeemed. .

When a parept gives a legacy as a portion, and,
afterward, advances in the same nature, the lattet
presumably satisfles the former.?

The ademption of a legacy of personalty is not usu-
ally called a *‘revocation.”” When ademption is not
used the act is called ‘“‘satisfaction,” * payment,”
“performance,” “execution.” But these terms, so
used, have not their ordinary sense; for their primary
relation is to some debt. duty. or obligation resting ab-
solutely upon a party; whereas a will, having no effect
in the maker's life-time, does not bind him to anything.
“ Ademption ' is the most significant.® See Rxvoxx.

1 [Updike v. Skiliman, 27 N. J. L. 182 (1858), Green,
c.J.

8 5tate v. Hull, 53 Miss, 645 (1876); 139 Maass. 856.

8 [Terwes de la Ley.

¢4 Bl. Com. 806; 1 id. 407; 10 Cush. 403; 1 Metc.,
Mass., 151.

s See Story, Eq. P1. § 26,

¢ L. adimere, to take away.

? Bee 3 Will. Exec. 1820.

sStrother v. Mitchell, 80 Va. 154 (1885); Trimmer v.
Rayne, 7 Ves. *515 (1803).

* Langdon v. Astor's Executors, 16 N. Y. 30-40 (1857),

»

If a horse, specifically bequeathed, die during the
testator's life-time, or be disposed of by him, the legacy
will be lost or adeemed, because there will be nothing
on which the bequest can operate. The only question,
in such case, is, whether the specific thing remains
after the death of the testator.

ADEQUATE.? Equal, proportionate,
fully sufficient, complete. Opposed to in-
adequate.

1. If a consideration has some value it need not be
adequate. Inadequacy is regarded only when gross
and when imposition is apparent; but it may prevent
specific performance, and justify small damages for
a breach of contract.?

The immediate parties to & bargain are the judges
of the benefits derivable therefrom. To avoid a bar
gain for inadequate consideration the inadequacy must
be so0 great and manifest as to shock the conscience
and confound the judgment of common sense.* See
Bm.

Gross inadequacy alone does not constitute a suffi-
clent reason to impeach the genuineness of a sale
made by a trustee. The inadequacy must be such as
to shock the comscience or raise a presumption of
fraud or unfairness.®

Where gross inadequacy of price is coupled with
accident, mistake, or misapprehension, caused by a
purchaser or other person interested in & public sale,
or by the officer conducting the sale, a oourt of equity
will set the sale aside.* See INFLUENOE.

2. Where there is an adequate remedy at
law for the redress of an injury, resort may
not be had to a court of equity. This means
a remedy vested in the complainant to which
he may at all times resort at his own option,
fully and freely, without let or hindrance.?

The remedy at law must be plain, adequate, and
complete, and as practical and eficient to the ends of
Justice and to its prompt administration as the remedy
in equity. Inthat case the adverse party has a right
to a trial by a jury.®

But a judgment and a fruitless execution at law are
not necessary.®

The absence of a plain and adequate remedy at law
affords the only test of equity jurisdiction; the appli-
cation of the principle to a particular case must de-

Denio, C. J.; Same v. Same, 8 Duer, 541 (1834); Beck v,
McGillis, 9 Barb. 56 (185Q).

1 Ford v. Ford, 28 N. H. 215-17 (1851), cases, Gilchrist,
C.J.

3 L. adequatus, made equal.

31 Pars. Contr. 436, 492, cases.

41 Story, Eq. §§ 24-47; Lawrence v. McCalmont, 3
How. 452 (1844).

8 Clark v. Freedman's Sav. & Trust Co., 100 U. 8. 152
(1879), cases; Cleere v. Cleere, 82 Ala. 588 (1886); Carden
v. Lane, 48 Ark. 219 (1886), cases.

¢ Cole County v. Madden, 91 Mo. 614 (JBT), cases; 20
Cent. Law J. 850 (1888), cases.

7 Wheeler v. Bedford, 54 Conn. 240 (m Park, C. J.

s Morgan v. City of Beloit, 7 Wall. 618 (1868), cases.

® Case v. Beauregard, 101 U. 8. 600 (1879).
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pend altogether upon the character of the case as
disclosed by the pleadings.! See further EQuITY.

ADHERING. See TREASON.

ADIT. A horizontal entry to a mine.

A statute which provides that * an adit at least ten
feet in, along the lode, from the point of discovery, shall
oe equivalent to a discovery shaft," contemplates that
che ten feet may be wholly or in part open or under
cover, dependent upon the nature of the ground.?

ADJACENT.? Near, but not touching.
Applied to lots, is synonymous with *‘ con-
tiguous.” In another relation it might have
a more extended meaning.¢ See ADJOINING;
CONTIGUOUS ; VICINITY.

Certain acts of Congress authoriszed the defendant
to take from public lands ** adjacent™ to its road
materials neceusary for the construction and repair of
its railway. Held, that the reference was to such ma~
terials as could be conveniently reached by ordinary
transportation by wagons, and that the privilege did
not include the right to transport timber to distant
parts of the road.*

Where the * adjacent " ends and the non-adjacent
begins may be difficult to determine. On the theory
that the material is taken on account of the benefit
resulting to the land from the construction of the road,
the term ought not to be construed to include any land
save such as by its proximity to the line of the road is
directty and materially benefited by its construction.®

ADJOINING.? Touching or contiguous,
as distinguished from lying near or adjacent;
in contact with.8

In popular use seemhis to have no fixed
meaning. Frequently expresses nearness.®

What is * adjacent’’ may be separated by the inter-
vention of a third object. What is **adjoining "’ must
touch in some part. What is *‘contiguous,” strictly
speaking, should touch along one siae.?

Towns contiguous at their corners are adjoining,!®

The whole yard of a house of correction, though di-
vided by a street, from which it is fenced off, is ad-
joining or appurtenant to the house.!

Compare ABUT; ADJACENT; APPERTAIN.

1| Watson v. Sutherland, 5 Wall. 79 (1868).

3 Electro-Magunetic Mining, &c. Co. v. Van Auken, 9
Col. 207 (1886); Gray v. Truby, 6 id. 278 (1882); Gen.
Laws Col. 630, § 7.

' L. adjacere, to lie neaJ.

¢ Municipality No. Two, 7 La. An. 79 (1852), Eustis,
C.J. See Continental Improv. Co. v. Phelps, 47 Mich.
$99 (1883).

8United States v. Denver, &c. R. Co. 81 F. R. 886,
880 (1887), Hallett, J.

¢ United States v. Chaplin, 81 F. R. 890, 806 (1887),
Deady, J.

' F. adjoinder: L. ad-jungere, to join to.

¢ Re Ward, 52 N. Y, 897 (1878); Miller v. Mann, 55 Vt.
€79 (1882); Akers v. United R. Co., 48 N. J. L. 110 (1881).

* Peverelly v. People, 8 Park. Cr. R 69, 73 (18%);
Crabbe, Syn.

1¢ Holmes v. Cariey, 31 N. Y. 280, 398 (1865).

1 Commonwealth v. Curley, 101 Mass. 35 (1860).

ADJOURN.! To put off, or defer to an-
other day specified; also, to suspend for a
time. to defer, delay.?

Referring to a sale or a judicial proceeding, may
include fixing the time to which the postponement is
made.?

Adjournment. Putting off until another
time and place.’

A continuation of a previous term of court.¢

A continuance of a session from one day to
another.® See VACATION.

ADJUDGE. To decide judicially; to ad-
judicate; sometimes, to declare or deem, but
not implying any judgment of a judicial tri-
bunal.

As in a statute declaring that “all lotteries are
hereby adjudged to be common nulnnoel."‘ Com-
pare Dzxu.

ADJUDICATA, See ADJUDICATUS.

ADJUDICATE. To determine in the
exercise of judicial power; to pronounco
judgment in a case.

Adjudicated. Judicially determined: as,
an adjudicated — case, bankrupt.

Adjudication. Determination by judi-
cial authority.

Former adjudication, Judicial determi-
nation of a matter previously in litigation.

When the judgment, rendered in the former trial
between the same parties, is used as a technical es
toppel, or is relied upon by way of evidence as conclu-
sive per se, it must appear, by the record of the prior
suit, that the particular controversy sought to be con-
cluded was necessarily tried and determined — that
is, if the record of the former trial shows that the ver-
dict could not have been rendered without deciding
the particular matter, it will be considered as having
settled that matter as between the parties; and where
the record does not show that the matter was necessa-
rily and directly found by the jury, evidence aliunde
consistent with the record may be received to prove
the fact; but, even where it appears extrinsically that
the matter was properly within the issue coutroverted
in the former suit, if it be not shown that the verdict
and judgment necessarily involved its determination,
it will not be concluded.*

The former adjudication is a finality, concluding

1 F. adjorner, to put off to another day.

3 La Farge v. Van Wagenen, 14 How. Pr. 58 (1857),

8 Wilson v. Lott, 5 Fla. 303 (1858).

¢ Van Dyke v. State, 22 Ala. 60 (1858); 6 Wheat. 109.

¢ Trammell v. Bradley, 87 Ark. 879 (1881); 1 Bl. Com.
187.

¢ State v. Price, 11 N. J. L. 218 (1830); Blaufus v.
People, 69 N. Y. 111 (1877).

? Packet Compauy v. Sickles, 8 Wall. 602 (1866),
cases, Nelson, J.; Aurora City v. West, 7 id. 109-8
(1868), cases; Goodenow v. Litchfleld, 50 Iowa, 231
(1882); 1b. B49.
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parties and privies, as to every matter received to sus-
tain or to defeat the claim, and as to what might have
been offered for that purpose. But where the second
action {8 upon a different demand, the former judg-
ment is an estoppel only as to the matters in issue upon
the determination of which the finding was rendered.!

A judgment of a court of competent jurisdiction,
upon & question directly involved in one suit, is con-
clusive as to that question in another suit between the
same parties. But to this operation of the judgment
it must appear, from the face of the record or be
shown by extrinsic evidence, that the precise ques-
tion was raised and determined In the former suft.
If there be any uncertainty on this head in the rec-
ord,—as, for example, if it appears that several dis-
tinct matters may have been litigated, upon one or
more of which the judgment may have passed, with-
out indicating which of them was litigated and upon
which the judgment was rendered,— the whole sub-
ject-matter of the action will be at large, and open to
oew contention, unless this uncertainty be removed
by extrinsic evidence showing the precise point in-
volved and determined. To apply the judgment and
give effect to the adjudication actually made, when
the record leaves the matter in doubt, such evidence
is admissible.? '

When the second suit involves other matter as well
as the matters in issue in the former action, the
former judgment operates as an estoppel as to those
things which were in issue there, and upon the deter-
mination of which the first verdict was rendered.
Extrinsic evidence, when not inconsistent with the
record and not impugning its verity, is admissible to
show that a former action invoived matters in issue
tn the suit on trial, and were necessarily determined
by the first verdict.?

If a former adjudication is not pleaded as an es-
toppel evidence may be received to show the truth.¢

It cannot be said that a case is not an authority on
one point because, although that point was properly
preseated and decided, something else was found in the
end which disposed of the whole matter.® See Anyu-
DICATUS, Res, etc.

ADJUDICATUS. L. Decided, settled,
adjudged, adjudicated, ¢. v.

Res adjudicata, or res judicata. A
thing adjudicated ; a case decided; a matter
settled. Plural, res adjudicate or judicatce.

it Cromwell v. County of Sac, 94 U. B. 251-88 (1879),
cases, Field, J.; ib. 354-00, cases; Lumber Company v.
Buchtel, 101 d. 639 (1879); Litchfield v. Goodenow, 128
id. 550-51 (1887): 1 Greenl. Ev. § 523; Gilmer v. Morris,
80 F. R. 459 (1887), cagea.

% Russell v. Place, 94 U. 8. 008 (1876), cases, Field, J.;
Corcoran v. Chesapeake, &c. Canal Co., ib. 743 (1876).
8ee also Foye v. Patch, 133 Mass. 109-11 (1882), cases;
McCalley v. Robinson, 70 Ala. 433 (1881); Moore v. City
of Albany, 98 N. Y. 410 (1885); Withers v. Sims, 80 Va.
601 (1885); Bennitt v. Star Mining Co., 119 IL. 1415
(1886), cases.

% Wilson's Executor v. Deen, 131 U. 8. 525, 533 (1887).

¢ Melss v, Gill, 44 Ohio Bt. $58-00 (1886), cases.

¢ Raflroad Companies v. Schutte, 103 U. 8. 143 (1880).

To make & matter res judicata there must be com-
currence of four conditions: identity —in the thing
sued for, of the cause of action, of the parties to the
action, and of the quality In the persons.!

Transit in rem judicatam. It passes
into a thing adjudicated ; it becomes a judg-
ment,

Applies to a contract upon which a judgment has
been obtained.®

ADJUST.? To determine what is due;
to settle; to ascertain: as, to adjust a claim,
a demand, a right.

Adjuster. He who determines theamount
of aclaim; as, a claim against an insurance
company.

Adjustment. Settlement of the relative
rights of parties, of a demand or cross-de-
mands of any nature; in particular, the-
settlement of the claim of an insured party
after a loss.¢

Unadjusted. Applied to a demand —
that the amount is uncertain, not agreed
upon.’ -

ADMEASUREMENT. Ascertainment;
apportionment,

A writ which lay against one who usurped more
than his share; as, of pasture, dower or other right.®

ADMINICULAR.,? Supporting; aiding;
strengthening.

Describes testimony adduced to explain or complete
other testimony.¢ ’

ADMINISTER. 1. To dispense, supply,
furnish, give: as, to administer poison, or a
stupefying mixture.

Not simply to prescribe or give a drug, but to di-
rect and cause it to be taken.?

That offense is not to be confined to the manual ad-
minigtering of poison. 80 construed, the law wouid
be substantially without effect, and would not reach
the large class of offenders at whom it is aimed.
** Administer " has a far more extended meaning — to
furnish or cause to be furnished and taken, to give or
cause to be taken, by any mode.?®

Etymologically, applicable to anything that can be
done by the hand to or for another. Neither fraud

1 Atchison, &c. R. Co. v. Commissioners, 18 Kan
185 (1873).
3 See 11 Pet. 100; 3 Sumn. 486; 18 F. R. 300; 28 Minn. 179,

'180; 76 Mo. 38; 85 N. C. 456; 42 N. J. L. 117; 18 Johna

463; 19 8. C. 156.
3 L. ad-justus, according to right.
¢ See 8 Kent, 240, 835; 2 Phillips, Ins. §§ 1814-18,
# Richardson v. Woodbury, 43 Me. 814 (183",
3 Bl. Com. 183, 238; 8 Kent, 418
' L. adminiculum, a prop.
? See 1 Greenl. Ev. § 606.
* [Robbins v. State, 8 Ohio St. 168 (1857,
1% [La Beau v. People, 84 N. Y. 539-83 (1806).
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nor deception is a necessary ingredient in the act of
administering poison. To force poison into the stom-
ach of another; to compel another by threats of vio-
lence to swallow poison: to furnish poison to another
for the purpose and with the intention that the person
shall commit suicide therewith, and which poison is
acoordingly taken for that purpose; or to be present
at the taking of poison by a suicide, participating in
the taking by assistance, persuasion, or otherwise,
although the party intends and agrees himself also to
ocommit suicide,— each is a mode of * administering *
poison. The word does not then always imply serv-
fce.! See ATTEMPT; NoOXIOUS.

2. To dispense, direct the application of:
as, to administer the law, justice.?

Administrable. Capable of being ad-
ministered or rendered effective: as, an
administrable decree or law,

8. To propound the form of; to give, ten-
der: as, to administer an oath,

4. To manage, to settle: as, to administer
the estate of an intestate or of a testator who
has no executor.

Administered. Applied to legal ends or
uses; opposed to unadministered: as, the
administered or unadministered effects of a
decedent.?

Administrator. A man appointed by a
competent court to settle the affairs of a dece-
dent’s estate. Administratrix. A woman
charged with that duty.

The former word is generally used, in statutes and
decisions, to designate the officer.

Administration. The service rendered,
or the charge or duty assumed, in the settle-
ment of a decedent's estate,

While administrator designates s representative
named by the court, in dpposition to an executor, who
is designated by will, administration may mean the
management of an estate by either an executor or an
administrator. See REPRESENTATIVE, (1).

Maladministration; misadministra-
tion. In law-books, in which they are often
interchanged, these words mean wrong ad-
ministration.® i

Waste and embezzlement are examples.®

Administration ad colligendum. For col-
locting — and preserving perishable goods.$

Administration ceeterorum. Of the rest—

1 Blackburn v. State, 28 Ohio St. 162-64 (1872); 11
¥la. 266; 4 Car. & P. 868.

38ee 3 Bl. Com. 72,

88ee United States v. Walker, 109 U. B. 263-64 (1883).

¢ See 2 Bl. Com. 490; 92 N. Y. 74; 18 8. C. 831,

s Minkler v. State, 14 Neb. 188 (1883); Martin v. Kl-
srbe, 70 Ala. 839 (1881); 87 id. 399; 108 U. 8. 199, 208,

¢2 Bl Com. 505.

of the goods which cannot be administered
under the limited power already granted.}

Administration cum tlestamenio annexo.
‘With the will attached — to the letters.

The Latin words are abbreviated c. £. a.

Obtains either when no executor is named or when
he who is named will not or cannot serve. A

The incumbent follows the statute of distributions,
unless otherwise directed by the will.

The administrator, in such casge, succeeds to all the
ordinary powers of the executor. When the will ex-
pressly constitutes the executor a trustee for some
special purpose, or vests in him a discretionary power
in reference to some matter outside of the ordinary
powers and duties of an executor, or charges him
with some duty indicating a special confidence re-
posed in him, such duty or power does not pass to an
ordinary administrator.®

Administration de bonis non. Concerning
goods not — already disposed of.

The Latin words are abbreviated d. d. n. Occurs
where another administrator has died, or been dis-
charged, leaving a part of the estate unsettled.

Administratlon de bonis non, cum testa-
mento annexo. Upon goods not adminis-
tered, and with the will annexed to the letters.

The Latin words are abbreviated d. b. n.,c. t.a. Oo-
curs where an executor has died, or been discharged,
leaving a part of the estate yet to be settled.

An administrator de bonis non cannot sue the for
mer administrator or his representative for a devas
tavit or for delinquencies in office, b the latter
is liable directly to creditors and the next of kin. The
former has to do only with the goods of the intestate
unadministered. If any such remain in the hands of

. the discharged administrator or his representative, in
specie, he may sue for them either directly or on the
bongd. Regularly, a decree againgt the administratoy
for an amount due, and an order for leave to prosccute
his bond, are prerequisites to the maintenance of a
suit thereon.?  But otherwise, under statutes,

The preceding administration must have become
vacant by resignation, removal, or death.¢

Administration durante absentia. During
absence — when the absence of the proponent
of a will or of the executor delays or imperils
settlement of the estate.?

Administration durante minors ctate.
During minority — while the executor named
is under lawful age; at common law seven-

teen.

18ee 1 Will. Exec. 583.

t Pratt v. Stewart, 49 Conn. 339 (1881). Powers as to
realty, 24 Am. Law Reg. 689-706 (1885), cases.

8 Beall v. New Mexico, 16 Wall. 540-42 (1872), cases;
United States v. Walker, 109 U. 8. 260-61 (1888), cases.

4 Sims v. Waters, 65 Ala. 448 (16880). See also Conklin
v. Egerton, 21 Wend. 482 (1839); Zebach v. Bmith, 8
Binn. *69 (1810); 10 Ark. 465,

$See 5 Rawle, 264; 16 Wall. 540,
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His guardian, or other suitable person, may then
take out letters cum testamento annexo. :

Administration pendente lite. While a
suit continues — over an alleged will or the
right of an appointment.

The incumbent's duty is limited to filing an inven-
tory, caring for the assets, collecting and paying
debta.!

Ancillary administration. Subordinate to
another administration, and for collecting
the effects of a non-resident.?

Any surplus beyond the claims of local creditors is
paid over to the domiciliary representative.?

Foreign administration. Granted at dece-
dent’s domicil in another State or country.

Ground for a new probate, ancillary in nature. But
& few courts hold that new letters need not be issued.*

Letters confer no authority beyond the limits of the
State granting them. The title acquired by the ad-
ministrator of the domicil is a fiduciary one, enforce-
able in another State only by permission of its lawsa.
No State can be required to surrender the effects or
debts due to an intestate domiciled elsewhere to the
prejudice of its own citizens. Although the right of
the dumiciliary administrator may be recognized ex
comilate, it is subject to the rights of creditors where
the assets exist or the debtor resides.®

Limited administration. Restricted in
time, power, or as to effects.¢

Public administration. Conducted by a
specia. public officer, or the guardians of the
poor, where there is no relative entitled to
apply for letters.

Special administration. Limited, either
in time or in power.

The instrument given by the officer of pro-.
bate to the person who proposes to adminis-
ter upon the estate of an intestate is called
the letters of administration. This instru-
ment confers authority to take charge of and
to settle the estate, collecting dues, paying
debts, etc.; and comprises: a copy of ‘the
will, if there be a will and no executor; a
copy of the decree of allowance of such will
in probate; a certificate of the name of the
appointee, his rights, duties, etc. The faith-
ful discharge of his duties is secured by an

_—~ T

administrator’s bond,— an obligation entered
into by the nominee, with sufficient sureties,
and approved by the court.!

As against strangers letters of administration are
not evidence of death, but merely of their own exist
ence; 1. e., that the proceedings have been regularly
had, and that the appointee is entitled to the office.
Being like an exemplification, they need not be
proved.? Compare LETTERS, 4, Testamentary.

‘An administrator represents the personal property
of his decedent. He is a trustee thereof for creditors,
distributees, aud heirs; and is an officer of the court.
He takes title from the time of his appointment. He
stands in privity with the deceased, succeeding to all his
rights, but ot to his contract duties of a purely per-
sonal nature. He is liable to the amount of the assets.
The nearest of kin is preferred for the office: descend-
ants to ancestors; males to females; and, where there
is no kin, a creditor of the estate. He is held to the
care of a man of ordinary prudence,® and to the ut-
most good faith. Where there are two or more ap-
pointees, each is the other's agent; and all sue and
are to be sued.

The chief duties of an administrator are to bury
the deceased; give public notice of the grant of let-
ters; make an inventory; collect the assets: pay the
debts. He may not buy any part of the estate for
himself; nor mix the estate’s funds with his own: nor
let the assets lie idle: nor use them to his own gain.
On the more important matters he should seek and
follow the direction of the court. For debts and im-
provements he is to first exhaust the personalty; after
that he may convert realty. Thelaw of the decedent's
domicil governs the disposal of his personalty. the
law of the place where situated his realty.¢

See ADMINISTRARE; ASSETS; CoMPROMIBE; Exro
UTOR; IMPROVIDENT; INCAPABLE; PERISHABLE: Priv
ITY; SETTLE, 3;: TRUST, 1; VOUCHER; WITNESS.

ADMINISTRARE. L. To wait upon,
serve; to dispose of, administer.

Plene administravit. He has fully ad-
ministered. Plene administravit preeter.
He has fully administered except —.

The emphatic words of pleas by an exec-
utor or administrator: the former plea mean-
ing that he has lawfully disposed of all
assets that have come into his hands; the
latter plea, that he has administered all as-
sets except an amount which is not sufficient
to satisfy the plaintiff’g claim,

1 See 4 Watts, 36; 16 8. & R. 420.

8 21 Cent. Law J. 186-90 (1885), cases.

8 See 11 Masgs. 263; 183 id. 453; ¢4 111 202; 32 Barb. 190;
88 Pa. 131

4 See Wilkins v. Ellett, 108 U. 8. 256 (1883); 2 Ala. 429;
18 B. Mon. 582; 18 Miss. G07; 12 Vt. 589.

& Moore, Adm’x, v. Jordan, 36 Kan. 275 (1857), cases,
Johnston, J ; Story, Confi. Laws, § 512; Wyman v.
Halstead, 100 U. 8. 654 (1384), cases.

¢ Bee McArthur v. Scott, 113 U. 8. 309 (1883), cases.

(€]

1 See Beall v. New Mexico, 16 Wall. 543 (1872); Stov
all v. Banks, 10 i/d. 583 (1870).

% Mutual Benefit Life Ins. Co. v. Tisdale, 91 U. 8. 248
(1875); Devlin v. Commonwea’th, 101 Pa. 276 (1882),
cases.

3 See Moore v. Randolph, 70 Ala. 584 (1881); Bower
sox's-Appeal, 100 Pa. 437 (1882).

¢ See generally Williams, and Schouler, on Exeo
utors, &c.; 2 Bl. Com. 459; ¢ Kent, 409: 1 Pars. Conte
197; 18 How. 466-67.
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*

Unleas the defendant falsely pleads plene adminis-
eravit he {8 not liable to a judgment beyond the as-
sets in his hands. The plea is not necessarily false
because not sustained. The jury, if no devastavit is
averred, must find the amount of the assets, if any,
before a judgment can be rendered. !

Sed AccipeRE, Quando, ete.; BoNa, De bonis; Dxv-
ASTAVIT. .

ADMIRALTY. A courtexercising juris-
diction over controversies arising out of the
navigation of public waters: also, the system
of jurisprudence which pertains to such con-
troversies.

8o named because, in England, originally held be-
Core the lord high admiral.?

‘The judicial Power shall extend to all
cases of Admiralty and maritime Jurisdiction.” ?

The principal subjects of admiralty jurisdiction are
maritime contracts and maritime torts, including
captures fure delli, and seizures on water for munici-
pal and revenue forfeitures. (1) Contracts. claims,
or service, purely maritime, and touching rights and
dutles appertaining to commerce and navigation. (2)
Torts and injuries of a civil nature committed on navi-
gable rivers. Jurisdiction inthe former case depends
upon the nature of the contract, in the latter entirely
upon the locality.¢

The jurisdiction is not limited to tide-waters, but
extends to all public navigable lakes and rivers. where
commerce is carried on between different States, or
with a foreign nation — wherever ghips float or navi-
gation successfully aids commerce.®

Courts of admiralty exist in all commercial coun-
tries, for the safety and convenience of commerce, the
speedy decision of controversies where delay would
often be ruin, and to administer the laws of nations in
seasons of war, as to captures, prizes, etc. . A
wide range of jurisdiction was necessary for the bene-
fit of commerce and navigation: these needed courts
acting more promptly than courts of common law and
not entangled with the niceties and strictness of com-
mon-law pleadings and proceedings. . .- . Theacts
of 1789 and 1845 save a concurrent remedy at common
law {n any Federal or State court, and secure a trial
by jury as a matter of right in the admiralty courts.
Cungress may modify the practice in any respect
fv deems conducive to the administration of justice.*

By the act of September 4, 1789, § 9, the district

! Smith v. Chapman, 98 U. 8. 48 (1876); 8 Wheat. 675;
6 Cranch, 10; 15 Johns. 3i8; 80 N. C. 416; 19 8. C. 252;
2 Kent, 417.

% 4 Bl. Com. 268.

! Constitution, Art. ITI, sec. 8.

¢The Belfast, 7 Wall. 637 (1868), cases, Clifford, J.;
New England Ins. Co. v. Dunham, 11 id. 29, 81 (1870).

$The Genesee Chief v. Fitzhugh, 12 How. 454-69
(1851), Taney, C. J.; The Hine v. Trevor, 4 Wall. 862-70
(1866), cases; The Belfast, 7 id. 68941 (1868); The Eagle,
8 id. 20-26 (1868); New England Ins. Co. v. Dunham, 11
<d. 23-29 (1870); Exp. Easton, 95 U. 8. 70 (1877).

$The Genesee Chief, supra; N. E. Ins. Co. v. Dun-
ham, supra; 2 Story, Const. § 1673; 1 Brown's Adm.
653; W F. R. 63,

-

ocourts have exclusive original cognizance * of all civil
causes of admiralty or maritime jurisdiction; saving
to suitors in all cases the right of A common-law rem-
edy, where the common law is competent to give it." !
The saving does not authorize a proceeding in rem to
enforce a maritime lien, in any common-law court
Common-law remedies are not applicable to enforce
such a lien, but are suits in personam. though such
suits, under special statutes, may be commenced by
attachment of property.®

The act of February 26, 1845, limits the powers
granted by the act of 1789, as regards cases arising
upou the “ lakes, and navigable waters connecting said
lakes; ™ limits jurisdiction to vessels of twenty tons
burden or upward, enrolled or licensed for the coast-
ing trade, or employed ifi commerce between places
in different States; and grants a jury trial if either
party demands it. The jurisdiction is expressly made
concurrent with such remedies as may be given by
State laws. Otherwise, the jurisdiction granted by the
act of 1789 is exclusive in the district courts.?

Jurisdiction, in **civil cases,” extends to all con-
tracts, claims, and services essentially maritime:
among which are bottomry bonds, contracts of af-
freightment and contracts for conveyance of passen-
gers. pilotage on the high seas, wharfage, agreements
of consort-ship, surveys of vessels, damages by the
perils of the eeas, the claims of material-men and
others for the repair and outfit of ships belonging to
foreign nations or to other States, and the wages of
mariners; and also to civil marine torts and injuries,
among which are assaults and other personal injuries,
collisions, spoliation and damage, illegal seizures or
other depredations of property, illegal disposition or
withholding possession from the owners of ships, con-
troversies between part owners as to the employment
of ships, municipal seizures of ships, cases of salvage
and marine insurance.*

Admiralty courts are international courts. As orig-
inally constituted they are the appropriate tribunals
for controversies between foreigners.*

They have jurisdiction of collisions on the high seas
between vessels owned by foreigners of different
nationalities.*

They may estimate damages for death by negii-
gence, when the court has jurisdiction of the veesel
and of the subject-matter.”

In England there are two courts: the ** instance '
and the * p " court, ¢q. v. The same judge presides
in both. In the United States this double jurisdiction
is vested in the district court.®

IR. S. § 568, (8).

 The Belfast, 7 Wall. 644, 625 (1868); The Moses Tay-
lor, 4 {d. 428-81 (1866); The Hine, ib. 568 (1868).

* R. 8. § 566; The Hine, 4 Wall. 569(1886); The Eagle,
8 id. 20-26 (1868): 2 Kent, 365. ‘

¢ Exp. Easton, 9 U. 8. 68 (1877), Clifford, J. See also
De Lovio v. Boit, 2 Gall. 898 (1815), 8tory, J.; 4 Woods,
267: 17 F. R. 887-88, cases.

$ Thomassen v. Whitwell, 9 Bened. 115 (1877); The
Belgenland, 114 U. 8. 853, 861 (1883).

¢ The Luna, 13 Rep. 6 (E. D. Pa., 1881).

Y Exp. Gordon, 104 U. 8. 517-18 (1881), cases.

1 Kent, 353,
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A “mixed case” in admiralty is a contract which
does not depend altogether upon locality as the test of
jurisdiction; as, a contract for supplies, a charter-
party, and the like; but not a tort begun on land and
completed on navigable water,! nor a policy of insur-
ance upon a ship and its cargo against marine perils.?

The libelant propounds the substantive facts, prays
for appropriate relief, and asks for process suited to
the action, which is in rem or in pereonam. The re-
spondent answers those facts by admitting. denying, or
declaring his ignorance thereof, and alieges the facts
of his defense to the case made by the libel. The
proofs must substantially agree with the allegations.
There are no common-law rules of variance or depart-
are. The court grants relief on the case made out.?

The criminal jurisdiction of the Federal courts does
oot extend to the Great Lakes and their connecting
waters; as, for example, the Detroit river. See Sma,
High.¢ i

See further AociDENT; CaxNaL; CoLvmioxn, 8; Cox-
SORT, 8;
MARINE; MaRITIME; MONITION; NAVIGABLE; PETITORY;
Res, 2; 8za; StrPULATION, 1; TIDE; TORT, 2.

ADMISSION.* 1. Receiving; reception.
Whence admit, admissible, inadmissible, non-
admission.

Used of assenting to, allowing, or receiv-
fng —a claim, a will to probate, any other
writing, or testimony.

Also applied to making a person a member
of a privileged class or body, as of the legal
profession, or of a partnership or association.
See DxLECTUS.

2. Recognition as fact or truth; acknowl-
edgment, concession; also, the expression in
which such assent is conveyed.

In evidence. applied to civil transactions, and to
facts, in criminal cases, not involving criminal intent.¢

In pleading, what {8 not denied is taken as admitted.

Direct or express admission. An ad-
mission made openly and in direct terms.
Implied admission. Results from an act
doneorundone; as, from character assumed,
from conduct or silence.  ~

Incidental admission. Is made in an-
other connection, or involved in some other
fact admitted.

Judicial or solemn admission. So
plainly made in pleadings filed, or in the
progress of a trial, as to dispense with the
stringency of some rule of practice,

} The Plymouth, 8 Wall. 34-85 (1863), cases.

% New Fngland Ins. Co. v. Dunham, 11 Wall. 1 (1870).

® Dupont de Nemours v. Vance, 19 How. 171 (1656);
The Clement, 2 Curtis, 866 (1855).

¢ Exp Byers, 82 F. R. 404 (1887), Brown, J.

8 L..ad-mittere, to send to: recefve.

¢1 Greeal. Ev. § 170.

Daxaces; Fipesussor; Laxes; Lisxr, 4; .

Partial admission. In equity practice,
delivered in terms of uncertainty, with ex-
planation or qualification. Plenary admis-
sion. Without any qualification.!

Admissions are treated as * declarations against in-
terest ' and, therefore, probably true. In the absence
of fraud they bind all joint parties and privies.?

The credibility of an admission is a question of
fact. The admission of a right is not the same as of a
fact. All the words must be considered. May be by
a document, conduct, predecessor in title, agent, at-
torney, referee, joint party, trustee, officer, principal,
husband, wife.? -

Where the act of the agent will bind the principal,
his admission respecting the subject-matter will also
bind him if made at the same time, and constituting
part of the res gestce.¢

But an act done by an agent cannot be varied,
qualified, or explained, either by declarations, which
amount to no more than a mere narrative of a past
occurrence, or by an isolated conversation held, or an
isolated act done, at a later period. The reason is,
the agent to do the act is not authorized to narrate
what he had done or how he had done it, and his deo
laration is no part of the res gestas ¢

For example, the declaration of the engineer of a
train which met with an accident, as to the speed at
which the train was running, made from ten to thirty
minutes after the accident occurred, is not admissible
against the company in an action by a passenger to
recover damages for injuriee sustained. ** His declara-
tion, after the accident had become a completed fact
and when he was not performing the duties of en-
gineer, that the train, at the moment the plaintiff was
injured, was being run at the rate of eighteen milés
an hour, was not explanatory of anything in which he
was engaged. It did not accompany the act from
which the injuries in question arose. It was, in its
essence, the mere narrative of a past occurrence, not
& part of the res gesta — simply an assertion or repre-
sentation, in the course of a conversation, as to a mat-
ter not then pending, and in respect to which his
authority as engineer had been fully exerted. It is not
to be deemed part of the res gestee simply because of
the brief period intervening between the accident and
the making of the declaration. The fact remains that
the occurrence had ended when the declaration in
question was made, and the engineer wasnot in the act
of doing anything that could possibly affect it. If his
declaration had been made the next day after the ac-
cident, it would scarcely be claimed that it was admis-
sible evidence against the company. And yet the
circumstance that it was made between ten and twenty
minutes — an appreciable period of time — after the

1See 1 Greenl. Ev. §§ 194-211; 1 Chitty, P1. 600

91 Greenl. Ev. § 169.

3 8ee Whart. Ev. Ch. XIIIL

4Story, Agency, § 134. See also 1 Greenl. Ev. § 113,

$ Packet Company v. Clough, 20 Wall. 540 (1874),
Strong, J.: American Life Ins. Co. v. Mahone, 21 id.
157 (1874); Barreda v. Silsbee, 21 How. 16465 (1858),
cases; Whiteside v. United States, 98 U. 8. 247 (1878);
Xenia Nat. Bank v. Stewart, 114 {d. 228 (1885). cases.



ADMISSION

86

ADOP1

accident, cannot, upon principle, make this case an
exception to the general rule. If the contrary view
should be maintained, it would follow that the declara-
tion of the engineer, if favorable to the company,
would have been admisaible in its behalf as pars of
the res gestee, without calling him as a witness—a
proposition that would find no support in the law of
evidence. The cases have gone far enough in the ad-
mission of the subsequent declarations of agents as
evidence against their principals. These views are
fully sustained by adjudications in the highest courts
of the States.”

Contra. ‘ As the declaration was made between
ten and thirty minutes after the accident, we may
well conclude that it was made in sight of the wrecked
train, in the presence of the injured parties, and
whilst surrounded by excited passengers. The en-
gineer was the only person from whom the company
could have learned of the exact speed of the train at
the time. . . It would seem, therefore, that his dec-
laration, as that of its agent or servant, should have
been received.”

** The modern doctrine has relaxed the ancient rule
that declarations, to be admissible as part of the res
gestee, must be strictly contemporaneous with the
main transaction. It now allows evidence of them
when they appear to have been made under the im-
mediate influence of the principal transaction, and
are 8o connected with it as to characterize or explain
it . . . . What time may elapse between the hap-
pening of the event . . and the time of the decla-
ration, and the declaration be yet admissible, must de-
pend upon the ch. ter of the tr tion itself. . .
The admissibility of a declaration, in ion with
evidence of the principal fact, as stated by Greenleat,
must be determined by the judge according to the
degree of its relation to that fact, and in the exercise
of a sound discretion; it being extremely difficult, if
not impossible, to bring this class of cases within the
limits of a more particular description. The principal
points of attention are, he adds, whether the declara-
tion was contemporaneous with the main fact, and so
connected with it as to illustrate its character.” !

See AOQUIRSOENCE; CoMPROMISE; CONFESSION, 2;
DECLARATION, 1; DxuMurrRER; EsToPPEL; EVIDENCE;
PaART, 1; SILENCE.

) Vicksburg: & Meridiag R. Co. v. O'Brien, 119 U. S.
99, 106-6 (Nov. 1, 1886), cases, Harlan, J.; Bradley,
Woods, Matthews, and Gray, JJ., concurring; Waite,
C. J., Field, Miller, and Blatchford, JJ., dissenting,—
opinion, pp. 107-9, by Field, J., citing, as in point. the
declaration of the engineer and the ruling in Han-
over R. Co. v. Coyle, 556 Pa 896, 402 (1867). And see
Northern Pacific R. Co. v. Paine, 119 U. S. 560 (1877);
N. J. Steamboat Co. v. Brockett, 121 id. 649 (1887).
* The true rule is correctly stated by Greenleaf, with
its limitations.” Darling v. Oswego Falls Manuf. Co.,
30 Hun, 279, 280-82 (1883), cases. See further, as to
res gestce, Little Rock, &c. R. Co. v. Leverett, 43 Ark.
33848 (1886), cases —declaration by injured brake-
man; Keyser v. Chicago, &c. R. Co., Sup. Ct. Mich.
(1887); cases — declaration by an engineer: 3¢ Alb.
Law J. 202, 208, cases: Williamson v. Cambridge R.

S~

ADMIXTURE. See ACCESSION: CON-
FUSION, Of gooda.

ADMONITION.! A judicial reprimand
to an accused person about to be discharged.
Whence admonitory.

ADOPT.? To choose: take, receive, ac
cept. Whence adoption.

1. To make as one's own what formerly
was not so; to appropriate: as, to adopt a
symbol or design for a trade-mark, q. v.

2. To assent to what affects one's right ;" to
approve, ratify: as, to adopt the unauthor-
ized act of an agent; to adopt a by-law, a
charter, a constitution, an amendment.

To *“adopt’ a route for the transportation of the
mails is to take the steps necessary to cause the mail to
be transported over that route.?

3. To take a stranger into one’s family. as
son and heir; to accept the child of another
as one’s vwn child and heir.4

‘ Adopted child " and *‘adopted parent™ are cor
relative expressions. ** Adopting parent” and (but
less frequently) ®adopter " are also used.

Adoption, in this sense, is regulated by statute in
each State. The child becomes in a legal sense the
child of the adopted parent. At the same time it
remains the child of its natural parents, and is not
deprived of the right of inheriting from them, unless
expressly so provided by statute.®

In the Roman law adoption was an act by which a
person undertook to rear the child of another and ap-
point such child as his heir. Some special authority
of law was ry to § the relati No
right to adopt a child exists at common law. The
methods known in modern law are by a decree of a
competent court and by indenture.*

Adoption was unknown to the common law, but was
recognized in the civil law from its earliest days. The
effect was to make a stranger the son and heir of the
adopting person. The stranger entered the family
and came under the power of its head; he became as
a child, and his children as grandchildren, of the
adopter. Under the Spanish law as it existed while
Texas was part of Mexico, no person having a legit-
imate child living could adopt a stranger as co-heir
with his child. The statute law of that State has im-
ported the civil law, modified in important respecta.
It gives the adopted party the position of a child so

or of

Co., 144 Mass. 150 (1887) — d
a street car.

! L. ad-monere, to advise.

1 L. adoptare, to choose.

% Rhodes v. United States, 1 Dev. 47 (1856).

4See Vidal v. Commagere, 13 La. An. 157 (1838):
Webster.

¢ Wagner v. Varner, 50 Iowa, 534 (1879). See, as to
inheriting lands in another State or country, Roes v.
Ross, 129 Mass. 245-68 (1800), cases.

¢ Ballard v. Ward, 87 Pa. 361 (1879); Shafer v. Enou,
54 4d. 306 (1867), Strong, J.; 8 W. N. C. 14; 10 id_ 80.

ation by d
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far as to make him an helr, but does not make him a
member of the adopter's family. Ii allows him to in-
berit, to an extent, along with legitimate children.?

ADS. See VERSUS.

ADULT.? A person twenty-one or more
years of age. -

Where an assault becomes * aggravated, when
committed by an adult male on a female or a child, or
by an adult female on a child,” ** adult ** means a per-
son who has attained the age of twenty-one.?

Some processes may be served upon an adult mem-
berof a man's family. See AGE; INFANT; NEGLIGENCE.

ADULTERATE. To mix with food,
drink, or drugs, intended for sale, other mat-
ter inferior in quality, and, perhaps, delete-
rious in character.

In some States no recovery can be had for a sale of
adulterated liquors.

Watered milk may not be * adulterated " milk un-
leas expreesly declared so by statute.t See OLBOMAR-
oanive; PoLice, 2; SzaL, 8.

ADULTERY.* Criminal intercourse be-
tween a married person and one of the oppo-
site sex whether married or single.$

Sexual connection between a married
woman and an unmarried man or a8 married
man other than her own husband.?

At common law adultery cannot be committed
with a single woman. The child of such is filius nul-
{léus, possesses no inheritable blood, and cannot there-
fore be imposed as a legitimate heir upon a husband,
for the mother has no husband, and cannot conse-
quently occasion an adulteration of issue. The hei-
nousness of the offense, by that law, consists in expos-
ing an innocent husband to the maintenance of another
man’s child and to having it succeed to his eetate.
For the offense there lay, not an indictment, buta
civil action for damages for the private wrong.?

By the civil law adultery could only be committed
by the unlawful sexual intercourse of a man with a
married woman. In the English ecclesiastical courts
the offense is (or was) established by showing that the
husband has had illicit intercourse with a married or
an unmarried female.?

§ Eckford v. Knox, 67 Tex. 204 (1888), cases, Willie,
C.J. Beeajso Barnhisel v. Ferrell, 47 Ind. 838 (18%¢);
14 Am. Law Reg. 082-84 (1875), cases: 1 South. Law
Rev. 70-85 (1875), cases; 3 Cent. Law J. 397 (1876).

8 L. adultus, grown up.

8 George v. State, 11 Tex. Ap. 86 (1881). Compare
Bell v. State, id. (1885): 21 Cent. Law J. 221, cases.

4 People v. Tauerback, 5 Park. Cr. 311 (1864); 132 Mass.
11-14; 2 Q. B. D. 530. See generally * Adulteration of
Food.,” 22 Am. Law Rev. 95-106 (1888), casea.

¢ .. aduiterare, to make impure, corrupt.

© Miner v. People, 58 IIL 60 (1871).

* Hood v. State, 58 Ind. 271-7¢ (1877); 27 Minn. 300.

o State v. Lash, 16 N. J. L. 384-90 (1833); State v.
Wallace, 9 N. H. 617 (1838); Matchin v. Matchin, 6 Pa.
$36-37 (1847). See Leviticus, xx, 10; Deut. xxii, 23-28.

* Commonwealth v. Call, 31 Pick. 511-18 (1539). 8ee

To sustatn the charge there must be proof of actual
marriage. Reputation and cohabitation (¢. v.) are
not enough; there must be strict proof of the fact.?

In allegations for divorce, sithough presumptive
evidence alone is sufficient to establish the fact of
adulterous intercourse, the circumstances must lead
to it not only by fair inference but as a necessary con-
clusion; appearances equally capable of two interpre-
tations, one of them innocent, will not justify the
presumption of guilt. Evidence slmply showing full
and frequent opportunity for fllicit intercourse is not
alone sufficient.?

* Living in adultery ' means living in the practice of
adultery.? It is not necessary that the parties live to-
gether in the same house continually, as man and wife.
An habitual {lliait intercourse between them, though
living apart, constitutes the offense.¢

Adulterine. Children begotten in adultery.

See BigaMY; CONDONE; CONVERSATION, 1: DIVORCE:
PoLyeAxy.

ADVANCE.? 1. To move forward on a
list or calendar of causes, for early consider-
ation; as, to advance a cause — whenoe ad-
vanced cause.

2. To supply beforehand; to loan before
work is done or goods made: as, to advance
materials or moneys.$

An advance of money on a contract is a
payment made before an equivalent is re-

oeived.”

In maritime insurance, has no fixed meaning; com-
monly refers to advanoes to a crew or on account of
reight; may include money expeanded by a fishirg
veasel for bait.®

In a will, “*advanced " and * loaned "’ may be inter
changed.?

In & will, may not be restricted to **advancement™
within the meaning of a statute, but may include any
benefit conferred which the testator might have con-
sidered an appropriation of his estate.!®

In its strict legal sense, ** advances " does not mean
gifts —advancements, but a sort of loan; and, in its
ordinary sense, includes both loans and xlfta-locm
more readily, perhape, than gifts.!!

also State v. Fellows, 50 Wis. 65 (1830); 1 Crim. Law
Mag. 579-82 (1880), cases; 1 Law Quar. Rev. 471-74 (1885).

i Miner v. People, 58 Ill. 60 (1671); 16 id. 83; Montans
v. Whitcomb, 1 Monta. 808 (1871).

s Pollock v. Pollock, 71 N. Y. 14142, 14448 (1877),
cages; Loveden v. Loveden, 2 Hagg. 1 (1810); 1 Whart.
Ev. §28.

3 Goodwin v. Owen, 55 Ind. 240 (1876).

« Smith v. State, 89 Ala. 555 (1865); 14 id. 609.

s F. avancer, to go forward: avant, before.

¢ Powder Company v. Buckhardt, 97 U. 8. 117 Q877),
Hunt, J.

1Gibbons v. United States, 1 Dev. 51, § 145.

¢ Burnham v. Boston Mar. Ins. Co., 139 Mass. 3¢
(1835).

* Wright's Appeal, 89 Pa. 70 (1879).

10 Barker v. Comins, 110 Mass. 488 (187%).

11 Nolan's Executors v. Bolton, 25 Ga. 858 (1858).
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A mortgage for “ future advances * is valid at com-
mon law and throughout the United States, except
where forbidden by local law.! See GUARANTY, 2.

Advancement. Giving, by anticipation,
the whole or a part of what it is supposed a
child will be entitled to on the death of the
giver.?

A pure and irrevocable gift made by a par-
ent to a child in anticipation of such child’s

" future share of the parent’s estate.?

A giving by a parent to a child or heir, by
way of anticipation, of the whole or a part
of what it is supposed the donee will be en-
titled to on the death of the party making it.¢

« Advancements' means money or property given
by a father to his children as a portiop of his estate,
and to be taken into account in the final partition or
distribution thereof. ** Advances' has a broader sig-
nification: it may characterize a loan or a gift, or
money advanced, to be repaid conditionally.*

There i8 no intention to have a * gift ** chargeable
on the child’s share of the estate. In ‘*debt" the rela-
tion of debtor and creditor still exists.

1f, after an advancement, a will be made, the inten-
tion of the testator with respect thereto s a matter of
fact determinable from the will and extrinsic testi-
mony.!

Proof that gifts were made is not sufficient: it must
appear that they were intended as ad

Advancement is always a question of intention; and
this must be proven to have existed at the time of
the transaction. Thus, declarations of a parent that
money, for which he held a note, was an advancement
will establish it as such. The declarations must be of
the res gestcs, acoompanying the act.® See HorcaPor.

ADVANTAGE. See BENEFIT; COMMO-
pUM; INTEREST, 1.

ADVENTURE.!
hazard.

1 Lawrence v. Tucker, 28 How. 27 (1859), cases; Jones
v. Guaraaty, &c. Co., 101 U. 8. 626 (1879); Nat. Bank of
Genegee v. Whitney, 108 id. 99 (1880).

3[Osgood v. Breed's Heirs, 17 Mass. 858 (1831), Par-
ker, C. J.

8 Yundt's Appeal, 13 Pa. 580 (1850); 89 id. 341.

¢« Wallace v. Reddick, 119 Il 156 (1886), Scott, C. J.;
Grattan v. Grattan, 18 id. 170 (1856), cases, Skinner, J.;
Kintz v. Friday, 4 Dem., N. Y., 54248 (1886), cases.

§ Chase v. Ewing, 51 Barb. 612 (1868).

¢ Weatherhead v. Field, 26 Vt. 668 (1554).

' Wright's Appeal, 80 Pa. 70 (1878).

s Comer v. Comer, 119 111. 180 (1886).

» Merkel’s Appeal, 89 Pa. 343 (1879); Holliday v. Wing-
fleld, 59 Ga. 208 (1877); Dillman v. Cox, 23 Ind. 442 (1864);
Fellows v. Little, 46 Vt. 85 (188%); Clark v. Wilson, 27
Md. 700 (1867); Eshleman's Estate, 74 Pa. 47 (1873);
Dunham v. Averill, 46 Conn. 87 (1877); Rickenbacker v.
Zymmerman, 10 8. C. 115-16 (1877), cases; 67 Law
Times, 261.

19 F. aventure, chance: L. adventurus, about to hap-
pen. Compare MISADVENTURE.

1. An enterprise of

2. A partnership for a single transaction.

8. Goods sent abroad to be disposed of for
the benefit of the owner.

Also called a marine adventure; and evi-
denced by a bill of adventure.

In marine insurance, synonymous with * perils.”
Deecribes the enterprise or voyage insured against.’

ADVERSARY. See ADVERSE, 2.

ADVERSE.? 1. Acting against or in &
contrary direction; opposed to; conflicting
with, contrary to, the interest of another.
In some senses, opposed to amicable.

As, an adverse — claim, conveyance, em-
ployment, enjoyment, interest, judgment,
party, possession, proceeding, service, suit,
title, verdict, use, gq. v.

2. Biased, hostile: as, an adverse witness.

Adversary.! Having an opposite party
adverse; not amicable.

As, an adversary — action, judgment, pro-
ceeding.

ADVERSUS. See A, 8; VERSUS

ADVERTISEMENT. Information
givan by hand-bill or newspaper. See LET-
TER, 3; REWARD, 1.

Official advertisement. Such as is
made by some public authority and in pur-
suance of law.

Advertisement In a newspaper, under direction of
law, i3 equivalent to notice; as, of a proceeding in
court, of the dissoiution of a partnership. See Pu»-
LICATION, 1.

The exclusive right to employ'a particular method
of advertising, as by a card displaying paints of vari-
ous colors, is not the subject of a copyright.*

ADVICE. Caunsel,opinion;information
given, or, perhaps, consultation had, as to
action or conduct. Compare ADVISE; INOPS,
Consilii. See INFLUENCE.

As per advice. On a bill of exchange,
deprives the drawee of authority to pay the
bill until in receipt of the letter of ad-
vice: the drawer's letter containing informa-
tion as to paying the bill.¢ See under LET-
TER, 8.

ADVISE. Where a statute authorizes a
trial judge to ‘‘advise” the jury to acquit an
accused person, a request by counsel that the

1 Moores v. Louisville Underwriters, 14 F. R &34
(1882), Hammond, J.

1 L. adversus, opposed to.

8 Ad’versary. .

4 Advertise’; adver’tisement or -tise’ment.

s Ehret v. Pierce, 18 Blatch. 802 (1880).

¢ See Byles, Bills, 91.
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court ‘‘instruct” the jury to acquit should
be denied.! Compare ADVICE; INSTRUCT, 2.

Advisable. See DISCRETION, 2.

Advisor. See COMMUNICATION,
leged, 1; ATTORNEY.

Advisory. Containing counsel or a sug-
gestion, yet not concluding or binding.

The verdict of a jury on an issue out of chancery is
advisory;® a judge's opinion on the facts in a case
may be regarded as advisory;® a nomination to an
office may be an advisory designation.

ADVOCATE.4 See JUDGE-ADVOCATE.

An assistant; an associate in conducting a
lawsuit. '

A person who makes a profession of pre-
senting cases orally.

* Of advocates, or (as we more generally call them)
counsel, there are two species or degrees: barristers
and sergeants.” &

In the United States no distinction is made between
an advocate and an attorney, @. v.

ADVOWSON.¢ Taking into protection.
The right of presentation to a church or ec-
clesiastical benefice.

Advowsons are (were) appendant, or in groes; and
presentative, collative, or donative.?

EDIFICATA. See SoLuM, Adificata.

XBQUITAS. L. Equity.

AEquitas sequitur legum. Equity fol-
lows the law.

Where the law, or the common law, is in-
effectual, equity affords relief, following at
the same time the rules of law.$ See EQuITY.

AEROLITE. See ACCRETION.

AB8. L. Money.

s alienum. Another’s money.
saum. One’s own money.

The principle of bankrupt and insolvent laws 1§
fairly expressed by the phrase “ @s alienum,” which,
fa Roman law, signified a debt. The property of &
debtor, to the extent of his indebtedness, belongs to

 his creditors.?

EBSTIMATIO. See Carut, Zstimatio.

AFFAIRS. Things done or to be done;
businees interests.

A word of large Import. A receiver who has
the management of the “affairs of a railroad com-

1 People v. Horn, 70 Cal. 18 (1886); Cal. Penal Code,
§ 1118, .

' Watt v, Starks, 101 U. 8 258 (1879)

¢ Xudd v. Burrows, 91 U. 8. 430 (1875).

¢ L. advocafus, one called upon.

43 BL Com. %6.

¢ Advow’siin. L. cdvoeutl‘o.m

3 Bl Com. 21-®; 21 E. L. & Eq. 417.

*2 Bl. Com. 830; 8 id. 441; 1 Story, Eq. §64; 10 Pet.
210; 15 How. 209,

* 3 Purs. Contr. 428,

Privi-

XEs

pany” must necessarily have control and manage
ment of the road.!

AFFECT. Toactupon; toconcern: as,
cases affecting public ministers,

Often used in the sense of acting inju'ri-
ously upon a person or thing; as in a proviso
that an act shall not affect any confirmed
claim to lands.?

AFFECTION. See CONSIDERATION, 2.

AFFIDAVIT.? A voluntary oath, before
some judge or officer of a court, to evince
the truth of certain facts; as, the facts upon
which a motion is grounded. ¢

Afflant. One who makes an affidavit.

An affidavit is simply a declaration, on
oath, in writing, sworn to by the declarant
before a person who has authority to admin-
ister oaths.®

It doee not depend upon the fact whether it is ** en-
titled " in any cause or in a particular. way. Withous
a caption it is an afidavit.®

It is not necessary that the party sign the state-
ment, unless a statute expressly 8o require. It is the
official certificate which gives autheaticity to the
written oath.®

In common parlance, any form of legal '
oath which may be taken.?

Hence, in a statute, may mean simply an oraloath *

The officer must sign the jurat; otherwise the doo
ument is not an affidavit.®

The certificate is no part of the affidavit, but the
prima facie evidence that it is the afMidavit of the
person by whom it purports to haye been made.?

Counter affidavit. An affidavit made
or filed in opposition to the averments con-
tained in another affidavit.

Supplemental affidavit. An affidavit
containing averments upon the same subject-
matter as another affidavit previously pre-
sented, and designed to remedy some defect
in that other.19

! Tompkins v. Little Rock, &c. R. Co.,18 F. R. 18
(1882).

8 Ryan v. Carter, 98 U. 8. 88 (1876).

8 L. afiidavit, he has made oath: ad jfidem dare, to
pledge faith for.

¢8 Bl. Com. 304; 2 Tex. Ap. 508.

¢ Harris v. Lester, 80 I11. 811 (1873), Scote, C. J.

¢ Hagardine v. Van Horn, 7@ Mo. 371 (1880). See §
Jowa, 820; 16 N. J. L. 125.

7 Baker v, Williams, 18 Barb. 557, 580 (1850). See 77
N.C 834; 28 Wis. 463.

8 Morris v. State, 2 Tex. Ap. 508 (1877); State v. Rich-
ardson, 84 Minn. 118 (1885); 18 id. 90.

* Hitsman v. Garrard, 16 N. J. L. 126(1837); Hagar
dine v. Van Horn, 72 Mo. 871 (1880j.

19 See Callan v. Lukens. 80 Pa. 136 (1879); 1 T.& B
§ 423
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Among the more common affidavits in use
{n civil practice are:

Afiidavit of cause of action, which avers
that a just cause of action exists.

Affidavit of claim, which verifics the state-
wents of facts upon which a claim or demand
is made. .

Affidavit of defense, which verifies the
statements of facts upon which a defendant
resists &8 demand made upon him. See DE-
FENSE, 2, Affidavit, etc.

Affidavit of or to the merits (q. v.), which
is to the sufficiency of the facts which con-
stitute a defense in a civil action, instead of
resistance upon technical grounds.

Afiidavit to hold to bail, which is that the
cause of action, brought for a civil injury, is
valid.

Affidavits serve to verify allegations of fact not
already matters of record, and thereby qualify them
for judicial action; also, to initiate remedies, giving
to statements the imprees of good faith and probable
cause. They are no part of the record {n a case unless
specially made so.?

Compare COMPLAINT, 2; DEPOSITION. See APPARERE,
) non, etc.; CAPTION, 8; JURAT; KNOWLEDGE, 1; OATH;
ReoORD.

AFFILIATION. S8ee FILIATION. -

AFFINITAS. L Nearness; affinity.

Affinitas affinitatis. The tie between

1e respective kindred of a married couple.

Afiines. Relations by marriage.

AFFINITY. Relation by marriage. See
AFFINITAS,

The tie which arises from marriage be-
.1ween the husband and the blood relations of

the wife, and between the wife and the blood
elations of the husband.? Opposed, consan-
yninity.

There is no affinity between the blood relations of
the husband and of the wife.®* See CoxsaNGUINITY;
RELATION, 8. o

AFFIRM.4 1. To aver a thing as estab-
lished or certain, or as existing, or as prov-
nble as a fact. Whence affirmative, affirma-
tion, N

Afirmative (1), adj. Asserting as true;
declaratory of what exists or is to be or to
be done; positive. Opposed, negative.

As, affirmative or an affirmative — allega-

165 Pa. 81; 100 U. 8. 253,

91 Bl. Oom. 484.

? Paddock v. Wells, 8 Barb. Ch. 333 (1847); 1 Dealo,
6. i87; 20 Me. 545.

¢ ¥. afermer, to ix: L. ad-firmus, steadfast.

tion, averment, condition, covenant, defense,
evidence, pleading, representation, statute,
warranty, words, gq. v.

(2), n. The affirmative: the party who
maintains or supports. Opposed, the negaiive.

The burden of proof rests upon him who holds the
affirmative of an issue.! See Preor, Burden of.

Affirmative preg.nant. An affirmative
allegation implying a negative in favor of
the adverse party.

Opposed, negative pregnant: a megative allegation
involving or admitting of an affirmative implication,
or, at least, an implication favorable tn the adverse
party.? See NEGATIVE.

Affirmatively. (1) In positive terms; by
positive testimony, and not by way of infer-
ence.

Error in judicial action, not being presumed, must
be shown afirmatively.? ’

() In favor of what is proposed; approv-
ingly.

A legislative committee is said to report a bill
affirmatively, or negatively.

2. To make binding what before was not
obligatory, but voidable; to confirm, to
ratify, gg. v. Oppoeed, disaffirm. Whence
affirmance, disaffirmance.

An Infant, to avoid a deed, must disafirm within a
reasonable time after his majority is attained. While
the decisions differ as to what constitutes a disaffirin- -
ance, the preponderance of authority is that mere
inertness or silence, continued for a period less than
prescribed by the statute of limitations, unless ac
compaauied by voluntary afirmative acts manifesting
an intention to assent to the conveyance, will not bar
his right to avoid the deed. He cannot disafirm
while infancy continues.® See DisasiLITY; RExcis
s10N; VOIDABLE.

8. To support or confirm: as, for a court
of review to affirm the judgment or order of
a lower court. Opposed, reverse. Whence
affirmance, atlirmed. See CURLA, Per curiam.

4. To attest by a solemn declaration, made
in a judicial inquiry, to speak the truth.
‘Whence afirmant, affirmation.

An afirmation, which is generally made by such
persons as interpret the words of Scripture * Swear

11 Greenl. Ev. § 74; 119 111. 857.

% Gould, Plead. 295; Steph. Pi. 831.

8101 U. 8. 601.

48ims v. Everhardt, 103 U. 8. 309, 812 (1840), casvs.
Brazee v. Schofleld, ¢d. (1883); Dawson v. Helwues. 3
Minn. 113 (1832), cases; Wilson v. Branch. 77 Va. 7.-7¢

' (1888), cases; Catlin v. Haddox, 49 Conn. 492 (182,

cases; Nathans v. Arkwright, 66 Ga. 186 (1880); Adams
v. Beall, Sup. Ct. Md. (1887), cases: 8 Atl. Rep. 664; 2.
Am. Law Reg. 718-16 (1887), caswe: Bishop, Coaur
§§ 93644, cases.
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not at all,” etc., as prohibitory of an oath, does not,
like an oath, involve an appeal to the Supreme Being.

A common form is, *“ You do solemnly, sincerely,
and truly declare and afiirm, that you will state the
truth,” etc. Upon assent to this interrogation the
aflirmant is bound as by oath, and liable to punigh-
meat as for perjury. See OaTH; PERJURY.

AFFIRMANTI. 8ee PROBARE, Probatio.

AFFIX. See FIXTURE: SEAL, 1.

AFFRAY.! The fighting of two or more
persons in some public place to the terror of
his majesty’s subjects.? )

When persons come together without a
premeditated design to disturb the peace, and
suddenly break out into a quarrel amon
themselves.? ¢

More of a private nature than a ** riot."”" ?

If the fighting be in private it is an * assault.”
Actual or attempted violence is essential ; the * terror
s presumed. An abettor is a principal.® See AsxT;
AOCIDENT.

AFFREIGHTMENT. See FREIGHT.

AFORE. Before; formerly; previously.

Aforesaid. Spoken of formerly. See
8aID.

Aforethought. Conceived beforehand.
Bee MALICE.

AFRICAN. 8ee CITIZEN;
SLAVERY. .

AFTER. Further off, behind: subse-
quent to a date or event; exclusive of ; sub-
ject to.

Where time is to be computed “ after” a day tlgsc
day s excluded.¢

1n the devise to A, * after " providing for B —sub-
Ject to, after taking out, deducting or appropriating.®

Does not necessarily refer to time; may refer to
order in point of right or enjoyment. * After settling
my estate” is equivalent to “subject to the settle-
ment." ¢

* After the charges herein,” and ‘‘after the pay-
ment of my debts,"” means subject to the charges,
subject to the payment of the debts.” See Ox.

A contract to pass a title “after " payment of the

CoLoR, 1;

1 F. affrader, to terrify,—4 Bl. Com. 145. “It af-
trighteth or maketh afraid,” —38 Coke, 158. L L. e
frediare, to break the peace: disturb, frighten,—
Skeat. L. frigus, shudder from fear,— Webster.

94 Bl Com. 145; Order of Friends v. Garrigus, 104
[nd. 130 (188%); 70 Ala. 98; 83 Ark. 178; Rosc. Cr. Ev.
$70; Arch Or. P 1700.

 People v. Judson, 11 Daly, 88 (1849), Daly, J.— Astor
Place Riot Case.

4 Sheets v. Seldén, 3 Wall. 190 (1864); 2 Hil, 853

¢ Hooper v. Hooper, 9 Cush. (1851); 9 Pet. 470.

¢ Lamb v. Lamb, 11 Pick. *878 (1881), Shaw, C. J.;
Minot v. Amory, 2 Cush. 837 (1848).

'King v. King, 14 B. L 148 (1883); 4d. 516. See also
6 Wis. 301, 578, 588; 9 H. L. Caa. 1.

purchase price is to be understood as if it read
‘‘upon " payment.! See MATURITY, £.

After-acquired. Obtained after some
event: as, property acquired after a will was
made, or after an adjudication in bank-
ruptcy, or after a judgment is recovered.
See ACQUIRE.

After-discovered. Came to light or
was disclosed after an event or occurrence:
as, after-discovered evidence, an after-dis-
covered principal. See AGENT; AUDITA
QUERELA ; DISCOVERY, 8.

AFTERNOON. See Day.

A complaint for not closing a saloon *at nine
o'clock "’ and keeping it open till * past eleven in the
afternoon ™ is not bad for failing to show that nine
o'clock at night was meant.*

AG. Against; agreeing.

AGAINST. In opposition to; opposed;
contrary . to; adversely to. Compare CON-
TRA.

An enactment that neither party shall be allowed to
testify “‘against’ each other, as to any transaction with
the deceased person whoee estate is interested in the
result, has been construed to allow the representative
of the decedent to compel the opposite party to testify
Jor the estate.?

A verdict in disobedience of instructions upon a
point of law may be said to be *“against law." ¢

Against the form of the statute. In
an indictment alleges that a statute has
been broken. See further ForM, 2, Of stat-
ute.

Against the peace. Words in use to -
charge a breach of the peace. See PEACE, 1.

Against the will. Words used to charge
violence. See WILL, 1.

AGE. A period in life at which a person
may do an act which, before that time, he
could not do; “‘of age.”

The period at which one attains full per-
sonal rights and capacity.

The time of life when a particular power or
capacity becomes vested; as, in the phrases
age of consent, age of discretion, qq. v.5

Full age. Twenty-one; majority.

Attained the day preceding the anniversary of
birth. Considered as arbitrarily fixed, but very gen-
erally adopted.®

An infant is liable, as for deceit, for an injury re-

1 Hawley v. Kenoyer, 1 Wash. T. 611 (1879).

8 People v. Husted, 52 Mich. 624 (1884).

8 Dudley v. Steele, 71 Ala. 426 (1882).

¢ Declex v. Save, 71 Cal. 553 (1887); 40 id. 545; 4 Bosw
202,

¢ [Abbott's Law Dict.
¢1 Bl Com. 463; 2 Kent, 233.
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sulting from his fraudulent representation that he is
of fuliage.! See ACKNOWLEDGMENT, 2; MuTvUAL, 1.

Lawful age. The period in life when a
person may do a particular act, or serve in a
given relation.

Non-age. Under the age at which the
law has conferred ability to perform an act;
minority.

At common law a male at twelve may take the
oath of allegiance; at fourteen chooee a guardian,
and, if his discretion be proved, make a will of person-
alty; at seventeen be an executor; at twenty-one iy
at his own disposal, may alien his property and make
all contracts. A female, by the common law, may, at
seven, be betrothed or given in marriage; at nine is
entitled to dower; at twelve is of years of maturity,
may consent to marriage. and, if proved to have suffi-
clent discretion, may bequeath her personalty; at
fourteen is of years of legal discretion, and may
choose a guardjan; at seventeen be an executrix; at
twenty-one dispose of herself and her lands.?

\ A male from eighteen to forty-five is liable to mili-
tary service; at twenty-five is eligible as a Represent-
=dive, at thirty as a Senator, and at thirty-five as
President.

See ADULT; INPANT; INFLUENCE; INsANITY; BxDUOC-
TION; WHEN.

AGENDO. See ARREST, 2 (8).

AGENT.? A person employed by another
to act for him. Opposed, principal.

Agency. The relation between two per-
sons as principal and agent.

The term agent includes many classes of persons to
which distinctive appellations are given; as, a factor,
broker, attorney, cashier, director, auctioneer, clerk,
partner, supercargo, consignee, ship's husband, master
of a vessel, gq. v.

The relation is founded upon contract, but not for
the doing of an unlawful act or an act of a strictly
personal nature.

General agent. An agent empowered to
transact all business of a particular kind.
Special agent. An agent employed to do
a single act or for a special transaction.

A *‘special agency ” exists when there is a
delegation of authority to do a single act: a
« general agency” when there is a delegation

_to do all acts connected with a particular
trade, business, or employment.4

To constitute one a general agent it is not y

action involves the same general power that he has
usually exercised. though applied to a new subject-
matter.!

The principal is responsible for the acts of his gen-
eral agent when acting within the general scope of
his authority, and the publi t be supposed to be
cognizant of any private instructions; but where the
agency is special and temporary, and the agent ex-
ceeds his employment, the principal is not bound.?

The doctrine of general agency does not apply to
non-trading partnerships: as to them there is no pre-
sumption of authority to support the act of a partner *

Public agent. A person by whom a
power of government is exercised.

Public agents represent the legislative, judicial, and
executive departments of government. They have
such power only as bas been specifically conferred
upon them.*¢

Sub-agent. A person selected by an
agent to perform a part or all of the duties of
the employment.

An agent Is answerable to his principal for the act
of his sub-agent although the principal knows that the
sub-agent has been employed.®

When an agent has power to employ a sub-agent
the acts of the latter, or notice given him in the
transaction of the business, have the same effect as if
done or received by the principal.*

Universal agent. One who is appointed
to do all the acts which the principal person-
ally can do, and which he may lawfully dele-
gate the power to another to do.?

Such agency may potentially exist; but it is difiouts
to conceive of its practical existence, since it puts the
agent completely in the place of the principal.?

An infant, or feme covert (her husband consenting),
may serve another as agent. but not so a person who
has an adverse interest of employment.

1 Commercial Bank of Erfe v. Norton, 1 Hill, 504
(1841); Merchants' Bank v. State Bank, 10 Wall. 650
(1870); Mining Co. v. Anglo-Californian Bank, 104 U. B.
192 (1881).

2 Minn v. Commission Co., 15 Johns. 54 (181¥); Scow
v. McGrath, 7 Barb. 55 (1849), cases; Adriatic Ins. Co.
v. Treadwell, 108 U. S 365 66 (1853); Bohart v. Oberne
36 Kan. 289 (1887); Bickford v. Menier, Ct. Ap. N. Y.
(Dec. 18, 1887): 26 Cent. Law J. 286; id. 23941 (188R),
cases; 2 Kent, 620; 8mith. Contr. 363; cases ante.

8 Pease v. Cole, 53 Conn. 60-65 (1885), cases. The
question was whether one member of a partnership

that he should have done before an act the same in
specie with that in question. It is enough if the trans-

1 Rice v. Boyer, 108 Ind. 472-80 (1886), cases. *

%1 Bl. Com. 463.

8 L.. agens, ayentis, doing, acting.

¢ Story, Agency, § 17; id. §§ 127, 133; Keith v. Hersch-
berg Uptical Co., 48 Ark. 145 (1826), cases, Smith, J.;
41 ind. 28; 35 lowa, 281; 102 Mass. 2:5; 9 N. H. 263;
14 N. Y. 421; 16 id. 188, cases.

for ducting a theater could bind his partner by a
promissory note in the name of the firm, the copart-
ner having no knowledge of the transaction.

« Whiteside v. United States, 88 U. 5. 257 (1876), cases;
Anthony v. County of Jasper, 101 id. 699 (1879); Ezxp.
Virginia, 100 id. 347 (1679); Virginia v. Rives, ib. 813(1879)

s Barnard v. Coffin, 141 Mass. 40 (1856), cases.

s Hoover v. Wise, 91 U. 8. 310 (1875), cases; Story.
Agency, §§ 452, 454.

1Story, Agency, § 21.

s Wharton, Ageacy, § 14; Story, Agency, § 4
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The act of an agent, done in the usual way in the
line of his employment, binds the principal.? His au-
thority is limited to the usual and ordinary means of
asccomplishing the business intrusted to him.?

Knowledge in the agent is knowledge in the prin-

cipal.?

The rule that notice to the agent is notice to the
principal applies not only to knowledge acquired by
the agent in the particular transaction, but to knowl-
edge acquired in a prior transaction and present to his
mind at the time he is acting as agent, provided it be
of a character he may communicate to his principal
without breach of professional fid The gea-
eral rule, that the principal is bound by the knowledge
of his agent, is based on the principle of law that it is
the agent's duty to communicate his knowledge and
the presumption that he will perform that duty.¢

Where the principal has employed the agent to do
an act upon the existence of a fact peculiarly within
the latter's knowledge, and of the existence of which
the execution of the power is a representation, a third
person, ‘dealing with the agent in good faith, may rely
upon such representation, and the principal be es-
topped from denying the truth of the representation.®

But where communication by the agent would pre-
veat him from consummating his own fraudulent pur-
pose, the knowledge he possesses will not be imputed
to the principal. In thissense, for example, a director
of a corporation, acting wholly for himself, cannot be
treated as the agent of the corporation.. Uncommuni-
cated notice received by the agent in prosecuting his
private business will not bind the employer.®

An agent's act affecting negotiable paper requires
specific authority.? R

He is to exercise the highest good faith toward his
principal.

He may make no profit secretly out of funds be-
longing to the principal.* See TrusT, 1.

The principal is answerable for the agent's act of
negligence (g. v.) done in the course of the employ-
ment.?

1 Barreda v. Silsbee, 31 How. 164-65 (1858), cases;
doffman v. Hancock Mut. Life Ins. Co., 98 U. 8. 164
\1873), casve; Whiteside v. United States, 83 id. 257
(18786), cases.

* Williams v. Getty, 31 Pa. 481 (1858).

8 Hoover v. Wise, 91 U. 8. 810 (1873), cases; Smith v.
Ayer, 101 id. 820 (1879); Vicksburg, &c. R. Co. v. O'Brien,
119 id. 105 (1886).

¢ The Distilled Spirits, 11 Wall. 366-68 (1870), cases,
Bradley, J.

¢ Bank of Batavia v. New York, &c. R. Co., Ct. Ap.
N. Y. (1887): 7 Cent. Rep. 822. Cases pro and con, 26
Am. Law Reg. 576-81 (1887), casea.

¢ Innerarity v. Merchants' Nat. Bank, 130 Mass. 383-35
(1885), cases; Wilson v. Second Nat. Bank of Pitts-
burgh, Sup. Ct. Pa. (1886): 6 Cent. Rep. 756; Frenkel
v. Hudson, 83 Ala. 162-63 (1886), cases.

7 1 Pars. Contr. 62; The Floyd Acceptances, 7 Wall.
@76 (1878); Anthony v. County of Jasper, 101 U. 8. 699
(1879).

* Northern Pacific R. Co. v. Kindréd, 3 McCrary, 631
(1881), cases.

* Philadelphia, &c. BR. Co. v. Quigley, 21 How. 909-10

He should name the principal as the contracting
party in the body of a contract, and sign as agent.!

A note made by an agent with the principal un
named in the body, but signed ** B, agent for A,™ ot
“B for A,” is the note of A, the principal. But in:
serting * for,” **In behalf of,"” or ** as " the principal.
and signing the name of the agent, does not make the
contract the principal’s.? -

In a bill payable to and indorsed by * B, agent,”
the word “agent' i8 a designalio personc, and he
may show by parol that he was merely an agent, as
the plaintiff knew.?

Only where the power as given is under seal need
the agent use the principal’s name with a seal.¢ See
further SgaL, 1.

Under a deed of trust a person may be the agent of
another to buy and sell, without exposing the donor's
Bounty to liability for the agent's former debts.* See
turther TruUST, 1. N

An agent who discloses the name of his principal
is not liable on a contract, unlees he agrees to be held.*
The principal may sue on a contract made in the
pame of his agent.” But where a third party dis-”
covers the undisclosed principal he may sue either
the principal or the agent.?

Where the principal and the agent are liable on a
contract, each continues liable until satisfaction is
made.?

An agency is dissolved (1) by revocation — (a) by the
principal, except when the power is ** coupled with an
interest ** or given for value, is part of a security, or.
a severable portion is executed and there exists no
indemnity for the rest. Revocation takes effect from
the time of notice. (b) The agent may renounce at
any time, paying damages, if any. as to the part un-
executed. (2) By termination — by insanity or death,
except when goupled with an interest; not, neces-
sarily, by marriage or bankruptcy. (3) By extinction
of the subject-matter or of the principal’s power over
the same. (4) By operation of law, in various ways.
(5) By complete execution of the trust.1®

See further ADMISSION, 2. ATTORNEY; COLLECTION;

(1858), cases; The Clarita, 23 Wall. 12 (1874); The Ca-
hill, 9 Bened. 353-54 (1878), cases.

1 Gotteried v. Miller, 104 U. 8. 527 (1881), cases.

% Barlow v. Congregational Society, 8 Allen, 460,
463-64 (1864), cases, Gray, J.

? Bartlett v. Hawley, 128 Mass. 93 (1876), Gray, C. J.;
29 Minn. 121; 88 Ohio St. 44445.

4 Stanton v. Camp, 4 Barb. 278 (1848); Whitney v.
Wyman, 101 U. 8. 892 (1879).

8 Nichols v. Eaton, 91 U. 5. 725-30 (1873), cases.

¢ Whitney v. Wyman, 101 U. 8. 892, 396 (1879); Cragin
v. Lovell, 109 id. 194, 198 (1883), cases.

7 New Jersey Steam Nav. Co. v. Merchants' Bank, 6
How. 881 (1848); Ford v, Willlams, 21 id. 289 (1858).

¢ Wharton, Agency, § 464, cases; Merrill v. Kenyon,
48 Conn. 817 (18%0), cases: Beymer v. Bonsall, 7 Pa.
800 (1873); N. Y., &c. Steamship Co. v. Harbinson, 15
F. R. 685 (1883), cases; ib. U04-90, cases.

*Story, Agency, § 295; Wharton, Agency, § 473;
Beymer v. Bonsall, 79 Pa. 800 (1875).

10 Story, Agency, §§ 463-500; Frink v. Roe, 70 Cal. 38
(1886); 2 Kent, 643; 4 Pet. 344
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AGREE

rd

DxLEGATUS; DESCRIPTIO; DIRECTOR; DIsABILITY; Fa-
oxRE, Qui facit; INTEREST, 2(2), Coupled, etc.; LIVERY-
MAN; MANAGING; PARTNERSHIP; PRINCIPAL, 4; PROXY;
RaTuroaTiON; REs, 2, Gesta; SERVANT, 8; ToRT. 2._

AGGRAVATION.! Whatever adds to
the weight of an act— in its consequences or
guilt. Opposed, mitigation.

Something done by the defendant, on
the occasion of ocommitting the trespass,
which to some extent is of a different
legal character from the principal act com-
plained of.

As, where a plaintiff declares in trespass for enter-
ing his dwelling-house, and alleges in addition that
the defendant also destroyed goods in the house and
agsaulted the domestica.? See DamavEs, Special.

Aggravated. Increased, in severity or
enormity : as, aggravated assault and bat-
tery, which is a more serious offense than
#imple assault and battery, g. v

AGGREGATE. See CORPORATION, Ag-
gregate.

AGGREGATIO MENTIUM. L. Col-
lection of purposes; collected intentions;
agreement.

Eassential to a contract; where there is a misunder-
standing, wanting.?®

Not the origin of *“agreement.”” That derivation
was suggested by the harmony of intention which is
essential. See AGREEMENT; ASSENT.

AGGRIEVED.® Damaged, injured, ex-
posed to loss: as, that the party aggrieved
may appeal or have a writ of error.

The ** party aggrieved ” is he against whom
an appealable order or judgment has been
entered ;¢ a party prejudiced by the judg-
ment;7 one against whom error has been
committed by a decree or judgment entered ;8
one whose pecuniary interest is directly af-
fected by the order or decree— whose right
of property may be established or divested
by the order or decree.?

Before a person can be said to be * aggrieved,” so
as to be entitled to an appeal within the meaning of
§ 1206 of the code of New York, the adjudication must
have binding force against his rights, his person, or
his property. The fact that an order may remotely

1 L. aggravare, to add to a load: gravis, heavy.
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